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In the Court of Appeals of the District of Columbia. 


No. 27G5. 


Hugh W. Roney, Appellant, 


vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 29201. 

United States 
vs. 

Hugh W. Roney. 

United States of America, 

District of Columbia , ss: 

Be is Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Indictment. 

Filed in Open Court, October 28, 1913. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia Holding a 
Criminal Term, October Term, A. D. 1913. 

District of Columbia, ss: 

The Grand Jurors of the United States of America in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Hugh W. Roney, late of the District aforesaid, on the 
twenty-seventh day of August, in the year of our Lord one thousand 
nine hundred and thirteen, and at the District aforesaid, feloni¬ 
ously did carnally know and abuse a certain Marian V. Hagan, she. 
the said Marian Y. Hagan, being then and there a female child 
under the age of sixteen years, to wit, of the age of twelve years; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 
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HUGH W. RONEY VS. UNITED STATES. 


Second Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said Hugh \Y. Roney, on the said twenty-seventh day ot 
August, in the year of our Lord one thousand nine hundred and 
thirteen, and at the District aforesaid, with force and aims, in and 
upon the said Marian V. Ilagan, then and there being, feloniously 
and unlawfullv did make an assault, and her, the said 

2 Marian V. Ilagan, did then and there beat, wound, and ill- 
treat, with the intent, then and there, feloniously to car¬ 
nally know and abuse her, the said Marian V. Hagan, she, the said 
Marian V. Hagan, being then and there a female child under the 
age of sixteen years, to wit. of the age of twelve years; against the 
form of the statute in such case made and pro\ided, and against 

the neace and government of the said L nited States. 

P & CLARENCE 1L WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

(Endorsed ) Criminal No. 29201. United States vs. Hugh W. 
Ronev Carnal knowledge. Assault with intent to have carnal 
knowledge. Witness: Dr. C. Price King Ernest T. Hagan, .Ida 
V. Hagan, Hazel Knauss, Marian \ . Ilagan, Eli G. A. Galheld, 
M. P. A true bill. Sydney Ashbridge, Foreman. 

3 Arraignment. 

Supreme Court of the District of Columbia. 

Wednesday, October 30th, A. 1). 1913. 

Court resumes its session pursuant to adjournment, Mr. Justice 
Dan Tliew Wright, presiding. 

♦ * * * * * * 

Come as well the attorney of the United States as the defendant 
in proper person, according to his recognizance, and by his attorney, 
James A. O'Shea. Esquire; whereupon said defendant being ar¬ 
raigned upon the indictment, the reading of which is hereby specifi¬ 
cally waived, pleads thereto not guilty, and for trial puts himself 
upon the countrv, and the attorney of the tinted Slates doth the 

like. 

Motion to Quash Indictment. 

Filed November 7, 1913. 

******* 

Now comes the defendant by his attorney James A. 0 Shea and 
moves the Court to quash the indictment found herein against lnm 
for the following among other reasons: . 


HUGH W. IlONEY vs. UNITED STATES. 


3 


}' r^ ie i n dictment is duplicitous. 

2. There is a merger. 

•e 3 ' t l ! e , s ?, 00,1(1 C0ll ! lt is va S ue > indefinite, uncertain and not spe- 
01 , a !pj 111 s . to a PP rise 1,10 defendant of any crime known to law. 

. _ lcre lii an attempt to the joinditre of a statutory crime and 
a misdemeanor. 

5. This court has no jurisdiction in such an offence as is at- 
tempted to he set out in the second count of the indictment. 

d. 1 he counts are repugnant one charging force and the 
other making force immaterial. 

7. The second count is wholly invalid and alleges no violation 
of any criminal law in force in the District of Columbia. 

8. the first and second counts charge the offence to have been 
feloniously done while the offences if anything are misdmeanors. 


JAMES A. O'SHEA, 
Attorney for Defendant. 


Order Overruling Motion to Quash. 

Supreme Court of the District of Columbia. 

Wednesday, January 21. 1914. 
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1 he Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Clabaugh presiding. 

****** * 

Come as well the Attorney of the United States as the defend¬ 
ant in proper person in custody of the Superintendent of the Wash¬ 
ington Asylum and Jail and by his Attorney, Mr. James A. O’Shea; 
whereupon said defendant by his Attorney with leave of the Court 
withdraws his plea of not guilty heretofore entered herein, and re¬ 
submits his motion filed on the 7th day of November, 1913, to quash 
the indictment herein, which said motion is by the Court overruled, 
and for plea to said indictment the defendant says that he is not 
guilty in manner and form as charged therein, and for trial 
5 puts himself upon the country and the Attorney of the 
1 nited States doth the like; whereupon comes a jury of 
good and lawful men of the District of Columbia, to wit: Allen Con¬ 
way, \\ m. G. II. Clarkson, George E. Weser, Frank J. Enders. 
William O. Hammett, Daniel F. Driscoll, Samuel M. Darragh, 
Charles L. Quill, Charles S. Holt, William R. Miller. Frank Shore! 
Richard Hendrickson, who, are sworn well and truly to try the issue 
herein joined; whereupon after hearing the evidence on behalf of 
the Government, the defendant by his Attorney moves the Court to 
require the Government to elect upon which count of the indictment 
it will stand, which motion is granted, and the Government elects 
to stand upon the first count thereof; thereupon after hearing the 
evidence in full, the jury is respited until the meeting of the Court 
tomorrow. 
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IIUGII \V. KONEV VS. UNITED STATES. 


Verdict. 

Supreme Court of the District of Columbia. 

Thursday, January 22, 1914. 

The Court resumes its session pursuant to adjournment. Mr. 
Chief Justice Clabaugh presiding. 

******* 

Come again the parties aforesaid, in manner aforesaid; and the 
same jury that was respited yesterday; whereupon after argu- 
0 ments of counsel and charge by the Court, the jury upon 
their oath say that the said defendant is guilty as indicted; 
whereupon the defendant by his Attorney objects to the form ol said 
verdict ; and, thereupon, the Court directed the jury to return to the 
jurv room and instructed them that a verdict of guilty as indicted 
in this case would mean a verdict of guilty of Carnal Knowledge, as 
charged in the first count of said indictment; thereupon the said 
jury accordinglv retire- and returning into Court upon their oath 
sav that the defendant is guilty as indicted; whereupon the de¬ 
fendant by his Attorney objects to the recording of said verdict, 
which objection is by the Court overruled, and exception noted by 
defendant; whereupon said defendant is remanded to the "VV aching- 
ton Asylum and Jail. 


Motion in Arrest of Judgment. 


Filed January 27, 1914. 

* * * * 


* 


Comes now the defendant by his attorney, James A. O’Shea, and 
moves the Court to arrest the judgment in the above-entitled cause 

on the following grounds: . 

1. Because said indictment is defective and msulhcient, in that, 
the alleged offense attempted to be set forth was not set forth with 
sufficient certaintv, precision, definiteness and accuracy to apprise 
the defendant of the offense that he must be prepared to meet at 


the Trial Table. . 

7 2. Because the verdict rendered herein was not a tree and 

impartial verdict guaranteed by the Constitution of the 
United States and the defendant did not have a fair and impartial 

3. Because the Clerk failed to ask the jury whether they harkened 

to their verdict as required by law. 

4. And for other reasons apparent on the face ot the record. 


JAMES A. O’SHEA, 
Attorney for Defendant. 


HUGH W. RONEY VS. UNITED STATES. 


5 


Clarence R. Wilson, Esquire, U. S. District Attorney, District of 
Columbia, Washington, D. C.: 

Please take notice that I will call the above matter to the attention 
of one of the Justices of the Supreme Court of the District of Co¬ 
lumbia, holding a term for Criminal Business on Frnday January 
30th A. D. 1914 at ten o’clock A. M. or as soon thereafter as counsel 
may he heard. 

JAMES A. O’SHEA, 
Attorney for Defendant. 


Service of the above acknowledged this 27th day of January, A. 

D. 1914. 


CLARENCE R. WILSON, 
By WM. GILCHRIST. 
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Motion for a New Trial. 


Filed January 27, 1914. 

******* 

Niw comes the defendant by his attorney, James A. O’Shea, and 
moves the Court to grant a new trial in the above-entitled cause for 
the following among other reasons: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the verdict was contrary to the law as given to the Jury 
by the Court. 

4. That the Court erred in admitting evidence contrary to the 
Law. 

5. That the Court erred in admitting evidence contrary to the 
Law. 

6. That the Court erred in refusing to admit evidence contrary 
to thq Law. 

7. Because the jury failed to return a verdict according to the 
Law. 

8. Because new and material facts have come to light since the 
Trial. 

9. Because the jury was not sufficiently instructed so as to dis¬ 
tinguish between an attempt and the crime charged in the indict¬ 
ment. 

10. Because the Clerk failed to ask the jury did they “harken to 
their verdict.” 

11. Because the jury were influenced by the statement of the 
Clerk when they returned for the first time to the Court and asking 

them the question “guilty as indicted.” 

9 12. Because of the improper remarks of the Assistant Dis¬ 

trict Attorneys Hawken and Wampler during the closing 
arguments to the jury. 

13. Because they commented upon matters not in evidence. 

14. And for other reasons. 

JAMES A. O’SHEA, 
Attorney for Defendant. 
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Clarence R. W ilson, Esquire, U. S. District Attorney, District of 

Columbia, Washington, D. C.: 

Please take notice that I will call the above matter to the attention 
of one of the Justices of the Supreme Court of the District of Co¬ 
lumbia, holding a Criminal Term on Friday January 30, A. D. 
1914 at ten o'clock A. M. or as soon thereafter as counsel may be 
heard. 

JAMES A. O'SHEA, 
Attorney for Defendant. 

Service of the above acknowledged this 27" day of January, 1914. 

CLARENCE R. WILSON, 
By WM. GILCHRIST. 


Order Overrating Motions for New Trial and in Arrest. 

Supreme Court of the District of Columbia. 

Friday, January 30, 1914. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Clabaugh presiding. 

******* 

Come, as well the Attorney of the United States as the 
10 defendant in proper person in custody of the Superintendent 
of the 1\ ashington Asylum and Jail and by his Attorney 
Mr. James A. O’Shea: whereupon, the motions in arrest 

of judgment and for a new trial filed herein coming on 
to be heard, it is considered by the Court that said 
motions be and the same are hereby overruled to which 

said ruling the defendant by his Attorney notes an excep¬ 

tion; whereupon, it is demanded of the defendant what further he 
has to say why the sentence of the law should not be pronounced 
against him, and he says nothing except as he has already said; 
whereupon it is considered by the Court that for his said offense 
the said defendant be imprisoned in the Penitentiary (as designated 
by the Attorney General of the United States), for the period of 
twelve (12) years, to take effect from and including the date of 
arrival of said defendant at said Penitentiary, thereupon the de¬ 
fendant by his Attorney notes an appeal to the Court of Appeals of 
the District of Columbia, and the penalty of the bond for costs on 
said appeal is hereby fixed in the sum of one hundred dollars 
($ 100 ); * * * 

Memoranda. 

February 24, 1914.—Bond $100. for costs approved and filed. 

March 10, 1914.—Time to submit and settle Bill of Exceptions 
extended to and including April 15, and to file Transcript of 
Record to and including May 1, 1914. 
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11 April 15, 1914.—Bill of Exceptions submitted. Time to 
settle Bill of Exceptions extended to and including May 1, 

1914* an< ^ record to and including May 15, 

May 1, 1914. Time for settling Bill of Exceptions extended to 
and including June 1, 1914, and for filing transcript of record to 
and including June 15, 1914. 

May 29, 1914.—lime for settling Bill of’ Exceptions extended to 
and including June 15, 1914, and for filing transcript of record to 
and including July 1, 1914. 

June 15, 1914.— Time for settling Bill of Exceptions extended 
to and including July 1, 1914, and for filing transcript of record to 
and including July 15, 1914. 

June JO, 1914.—Time for settling Bill of Exceptions extended to 
and including July 15, 1914, and for filing transcript of record to 
and including August 1, 1914. 

July 15, 1914.— lime for settling Bill of* Exceptions extended to 
and including August 3, 1914, and for filing transcr-pt of record to 
and including August IS, 1914. 

August 3, 1914. — rime for settling Bill of Exceptions extended 
to and including September 1st, 1914, and for filing transcript of 
record to and including September 15, 1914. 

September 1, 1914.—Time for settling Bill of Exceptions ex¬ 
tended to and including September 20, 1914, and for filing tran¬ 
script of record t<> and including October 1, 1914. 

12 September IS. 1914.— lime for settling Bill of Exceptions 
extended to and including October 9, 1914, and for filing 

ranscript of record to and including October 23, 1914. 

October 9, 1914.—Time for settling Bill of Exceptions extended 
to and including October 10. 1914, and for filing Transcript of 
Record to and including November 3, 1914. 

October 10. 1914.—Time for settling Bill of Exceptions extended 
to and including October 24, 1914. and for filing Transcript of 
Record to and including November 10. 1914. 


tr 


Additional Motion for a New Trial. 

Filed October 21, 1914. 

******* 

Now comes the defendant, by his attorney, James A. O’Shea and 
mo\ es the Court for a new trial in the case, for the reasons herein¬ 
before assigned in his previous motion for a new trial, and for the 
further and additional reason-:— 

That after the rendition of the verdict herein and while the said 
Bill of Exceptions in respect to and in relation to this case was 
pending and before the same had been signed bv the Justice who 
tried this case, the late Chief Justice Clabaugh, the said Chief Jus¬ 
tice died. 

2. 1 lie justice of the case requires a new trial. 

3. 1 lie Couit can not fairly pass upon the Bill ot Exceptions 
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herein, and counsel for the respective parties hereto have no right 
under the law to agree to the Bill of Exceptions herein presented, 
without doing an injustice to the rights and liberty of the defendant. 

4. The failure of the trial Court to tell the jury which 
13 sat in this case, what kind of a verdict might be rendered. 

JAMES A. O’SHEA, 
Attorney for the Def’t. 


Clarence B. Wilson, Esq., Dist. Att’y: 

Please take notice that I will call the above motion to the atten¬ 
tion of the Justice holding a Criminal Court on Saturday, October 
24th, 1914, at ten o’clock, A. M. or as soon thereafter as counsel 
may be heard. 

JAMES A. O’SHEA, 
Attorney for Defendant. 


Service of the above acknowledged this — day of October, A. D. 
1914. 

~ r ’ 

District Attorney. 


Order Overruling Motion for Neir Trial, Making Bill of Exceptions 

Part of Record and Extending Time. 

Supreme Court of the District of Columbia. 

Saturday, October 24, A. D. 1914. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Covington presiding. 

******* 

Come- as well the Attorney of the United States as the defendant 
bv his Attorney, J. A. O’Shea, Esquire; and thereupon the Court 
overrules the defendant’s motion for a new trial heretofore filed in 
this case; whereupon the defendant by his attorney prays the Court 
to sign and make a part of the record his Bill of Exceptions taken 
during the trial of this case, which is accordingly done nunc 
14 pro tunc; and thereupon the Court orders that the time ’for 
filing the Transcript of Becord on Appeal in the Court of 
Appeals be, and is hereby extended to and including November 
24th, A. D, 1914. 

Assignments of Error. 

Filed November 16, 1914. 

******* 

Now comes the defendant, Hugh W. Boney, by his attorney and 
assigns for review by the Court of Appeals, on the appeal in the 
above entitled cause, the following errors, committed by the trial 
Court. 
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, P* e Court committed error in overruling the motion to oua«h 
the mdictmem °„ the ground that it did not state in law a crime. 

fendant C ° Urt eiTed “ admitllng evidence prejudicial to the de- 

3. The Court erred in permitting the Government to inquire of 
the witness Marian V Hagan what she meant, and to lead q her in 
regard to the alleged details of the crime. 

4. The Court erred in permitting the United States to inquire of 
and receive the reply of the witness Marian V. Hagan a« to her 

alleged crime. 01 8 ° lng ll0U ' e ° n the night of the da y following the 

• 5 ‘ P‘ e n° Urt , erred in P ermi tting the witness Minor A Furr to 

fZ e - h L a r g i ed conversatlon that he had with the defendant, on 

h t hl ! f rest ’, 7 h ? n . he awakened the defendant between 
three and four o clock in the morning. 

16 *• t Th f, Cour ‘ erred in holding that the evidence in rela- 

t . , „ tlon ,, to “ e glrls condition, and what was found two da vs 
afte! the alleged crime, was admissible. y 

/ . lhat Court erred in holding that the examination made by the 
o days afte j* tlle alle s ed crime was admissible. ^ 

o l ie Court erred in holding that the witness Ida Hagan could 
elate the condition in which she lound the garments of the witness 
" o ria ni ^ two da ys after the alleged crime. 

9 1 he Court erred in permitting the witness Ida V. Hagan to 

allegedcrime 1 . “ C01,lplamt ’ whieh she f °<md two days after the 

10. The Court erred in permitting the witness Ida V Haean to 

v - I " s “"“ “• “ i » 

“•The Co ] u t rt err . ed ln Permitting the witness Ernest T. Hagan to 
a£ed crime 1011 “ WhlCh he f ° Und the girl two da >' s after the 

12. The Court erred in permitting the witness Ernest T Hanan 

t0 | tate dle ™ ndltlon as narrated to him bv his wife ' g 

13. 1 lie Court erred in permitting the witness Ernest T Hao-an 

the ghl. 6arSay eV U ' e aS t0 "' hat his "' ife told him in respecf to 

14. The Court erred in refusing to withdraw a juror and continue 
the case on the motion of the defendant after the District Attornev h? 

his argument had improperly directed the attention of the 
jur\ to matters which were not in evidence and not before 

i l t ! e l JUr} ;, and ln gating that despite the fact the defendant 
had not taken the stand, the following: 

By Mr A\ ampler: “Gentlemen, I say the law is this: that if von 
behexe there was penetration to any extent, not the full length of 
the male organ, but if he endeavored to have spyhoI inf - 
w^ this little girl, if he effected penetration in her private parteto 
any extent, the crime in the eyes of the law was cmnplete And 
gentlemen, before you can find that there was no penetra ion'' von 
must account and counsel upon the other side must account for \he 
Wood upon^thMchilds clothing; and for her private parts being md 
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and swollen; as testified to by the defendant’s own witness, Doctor 
King”. 

15. The Court erred in permitting the Assistant District Attorney 
Ilawken to state in his closing address to the jury, “that if the male 
organ of this defendant penetrated within the lips of this little girl’s 
private parts, then this defendant at the bar is guilty as indicted”, 
and counsel for the defense desired the court to state that this was 
not the law, which the court refused to do. 

16. The Court erred in permitting the assistant District Attorney 
to state what the fears and suspicions of the mother might have 
been. 

17. The Court erred in refusing to grant prayer number two, of 
the defendant. 

18. The Court erred in refusing to grant prayer number five of 
the defendant. 

19. The Court erred in refusing to grant prayer number six of 
the defendant. 

17 20. The Court erred in refusing to grant prayer number 
seven of the defendant. 

21. The Court erred in refusing to grant prayer number eight of 
the defendant. 

22. The Court erred in refusing to grant prayer number nine of 
the defendant. 

23. The Court erred in refusing to grant prayer number ten of 
the defendant. 

24. The Court erred in stating in its charge to the jury that the 
penetration as contemplated by the Carnal knowledge statute in this 
District, was, “It means any entry at all, no matter how slight it 
may be. If the male organ enters the organ of the female, that con¬ 
stitutes penetration”. 

25. The Court erred in holding that the action of the clerk of the 
criminal court, after the jury had rendered a verdict, which was not 
proper and intelligible, had the right to state to the jury what ver¬ 
dict they might bring in, and to suggest improperly and illegally 
what their verdict should be. 

26. The Court erred in ordering the jury to retire and consider of 
its verdict, without instructing them as to the form of their ver¬ 
dict, after the clerk had suggested a verdict. 

27. The Court erred in failing to direct the jury as to the verdict 
they might render, and the form of the verdict they might render, 
despite the fact that the defendant’s counsel insisted at the time the 
action of the court was error, and called upon the court to direct the 

jury to the form of its verdict. 

18 28. The Court erred in referring the case to the jury, 
without anv direction as to how the jury should find, after 

the clerk had suggested a verdict. 

29. It was error on the part of Chief Justice Covington, who did 
not preside during the trial of this case, to refuse the second motion 
for a new trial filed herein. 

30. It was error on the part of the Chief Justice to sign the Bill 
of Exceptions in this case, the trial judge having died, before the 
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Bill of Exceptions, through no fault of laches of the defendant, 
could be signed by the trial judge. 

31. It was error on the part of the Chief Justice, to sign the Bill 
of Exceptions in this case, as there was no authority or provision 
of law authorizing the signing of a Bill of Exceptions, even where 
counsel have agreed upon the same. 

32. It was error on the part of the Chief Justice to sign the Bill 
of Exceptions in this, as his action was without authority or war¬ 
rant of law. 

JAMES A. O’SHEA, 
Attorney for the Defendant. 

Designation for Record. 


Filed November 16, 1914. 

***** * * 

The clerk will please make up a transcript of record in the above- 
entitled cause to be filed in the Court of Appeals of the District of 
Columbia and include therein the following papers. 

19 1. The Indictment. 

2. The motion to quash the indictment, 

3. The order overruling the motion to quash the indictment and 
the exceptions taken thereto. 

4. The verdict of the jury. 

5. The motion in arrest of judgment. 

6. The motion for a new trial. 

7. The order overruling the motion in arrest of judgment and 
the exceptions taken thereto. 

8. The order overruling the motion for a new trial and the ex¬ 
ceptions taken thereto. 

9. The judgment, 

10. The exceptions taken to the judgment. 

11. The objection to the clerk recording the judgment. 

12. The additional motion for a new trial. 

13. The order making the Bill of Exceptions a part of the record. 

14. Memorandum of approval of bond for costs. 

15. Memorandum of extensions of time for submitting the Bill 

of Exceptions, for settling the same and for filing the Transcript 
of Record. 

16. Assignments of Error. 

17. This designation. 

JAMES A. O’SHEA, 
Attorney for Defendant. 


Memorandum. 

November 23, 1914.—Time to file Transcript of record extended 
to and including December 15, 1914. 

20 Memorandum. 

December 14 1914. Time to file transcript of record extended to 
and including December 22, 1914. 
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Additional Designation for Record. 

Filed December 18, 1914. 

******* 

The Clerk will please make up and add to the Transcript of Record 
in the above-entitled cause to be filed in the Court of Appeals of the 
District of Columbia this additional designation. 

18. Memoranda of all docket entries. 

19. This additional designation of record. 

To the United States District Attorney : 

I hereby give you notice that I have this day designated the above 
additional record of the docket entries to be included in the Tran¬ 
script of ecord on appeal in this cause. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

Sendee of copy accepted this 18- day of December, A. D. 1914. 

JOHN E. LASKEY, 

U. S. Att’y, D. C. 
By T. M. WAMPLER, 

Ass’t U. S. Att’y, D. C. 


i 
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“ “ “ overruled. 

Deft arraigned. Plea not guilty. 

Jury sworn and respited till tomorrow. 
Deft’s prayers filed (M. 54). 


Date. Proceedings. U. S. witnesses. Defendant’s witnesses. 
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Jury sworn; Gov’t elects to stand upon 
first count. 

Jury respited. M. 54. 

22. Verdict guilty as indicted. 

Deft objects to recording verdict. 


Objection overruled. Exception noted. 
Defendant remanded. M. 54. 
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24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, John R. \oung, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
z4, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein fiied, copy of which is made 
part of this transcript, in the case of the United States vs. Hu oil W. 
Roney, Criminal .No. 29201, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
Sth day of December, 1914. 

L seal -J JOHN R. YOUNG, Clerk. 


25 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal No. 29,201. 

United States, Plaintiff, 

vs. 

Hugh W. Roney, Defendant. 

Bill of Exceptions. 

^ This cause coming on for trial before the Honorable Harry M. 
Clabaugh, Chief Justice of the Supreme Court of the District of Co¬ 
lumbia, and a jury, on the 21st and 22nd of January, A. D., 1914, 
the United States being represented by Messrs. S. McComas Hawken 
and T. M. Wampler, Assistant District Attorneys, and the defendant 
being lepresented by James A. O Shea, the following proceedings 
were had: 


The United States then offered and gave evidence by Marian V. 
Hagen, who testified substantially as follows: 

That she was twelve years old and lived at 503 15th street, south¬ 
east; that she has been to school; that she knows Hazel Ivrauss, and 
Mr. Hugh W. Roney; that she first met Mr. Roney at the watchman’s 
house at the foot of Pennsylvania avenue, down *at the river, in Au¬ 
gust of last year; that she was on his houseboat on the 27th of 
August, together with Hazel Drauss; that she went over to Twining 
City with Hazel Krauss to get some apples down near the bridge; that 
he told us to come in his houseboat; that she and Hazel went inside 
the houseboat; that ITazel was cooking and witness was sitting on his 
knee, and he was kissing her; that he kept on asking her, 
26 and that she said “No, what do you take me for?” “I got 
down off his knees and Hazel came over there. He kept on 

3—2765a 
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asking me and I said “No, what do you take me for?” He said “Oh 
nothing”. lie kept on asking llazel. Then lie asked me again, 
llazei said, “t«o ahead, I will after you” ; she said, “Go ahead, 1 will 
after you;” that she laid down on the couch and he told Hazel to 
lock the door; that there were newspapers over the windows; that 
he told us not to make any noise because the men on the railroad 
would hear, and he would get locked up; that he got on top ot me, 
and llazel stood there laughing, and he told her not to laugh so loud. 

lie gave me a black look and told me to hurry up. 1 said "Cant 
vou wait”. He got on top of me. That his trousers were down 
below his knees; that he took down her clothes and stuck something, 
his private parts, into her between her legs. \\ hereupon the follow¬ 
ing occurred: 

Q. lie stuck something into you? \V here? 

A. Between my legs. , , 

Q. Explain what you mean by between your legs. Now speak out 

A. He took down my clothes and said "Open your legs . I said 

“All right”. Then lie stuck it in me. . 

That then and thereupon the Government, over objection ot de¬ 
fendant. an exception having been noted on behalf of the defendant, 
was allowed to ask the witness the following questions: 

Q. \\ hat do you mean by sticking it into you ( I hate to ask you, 

but 1 want you to tell us. 

A. In my private parts. 

Q. Did it hurt? 

A. T es, sir. 

Q. Did vou say or do anything? 

V Ye- -ir 1‘hollered and he put Ins hand over my mouth and 
said. "Do not holier, because those men will hear you. 

27 Q. Did he do anything else besides that? 

A. He bit me on my neck. 

That Hazel was in the room when this occurred and the above 

ie ly te After this occurrence the defendant a.-ked the witness to come 
down again; said that he would like to see the girls, and he liked 
their companv very much, and not to tell anybody because they 
would not like to see him go to Hell. That the Defendant gave to 

the witness one dollar and HI teen cents. , 

That witness did not go home that night, but slept on an empty 
badt notch of a vacant house at 12th and E Streets; that the next 
niornin" she went down to Hazel’s and from there to her grand¬ 
mothers; that she was alone on that porch that night. 

That then and thereupon the Government, over objection by the 
defendant, an exception having been noted on Ins behalf, was allowed 
to ask the witness the following: 

“By Mr. Wampler : 

“Q The night vou slept on the porch why didn t you go home? 

“A. Because 1 knew my mother was going to whip me. 

“Q. On account of what? 
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“A. For going out.” 

That she saw her mother that morning when she got home; that 
he neck had red marks all over it “the dents of his teeth”; but did 
not talk to her; did r/alk to her later that day: that the houseboat is 
located pretty near to the shore, out on the water, and a canoe is at¬ 
tached on the back of it; that it was not on any street; that you go 
across a bridge and come down a hill and go through the woods and 
you are there; that the boat was about a couple of squares away from 
the Anacostia bridge. 

28 Cross-examination: 

That witness does not know her grandmother s full name, excent 
Mrs. I la gen: that her address is 152 A Street, northeast: that she saw 
her grandmother the night she stayed there; that her grandmother 
lives with her husband; that witness does not know her husband’s 
urst name; that the last time before this time that she had stayed 
at her grandmother’s was about three weeks before: that the first 
night she was away from home she slept on a norch. and on the sec¬ 
ond night she slept at her grandmother’s; that there were bovs in 
that house with her grandmother, her grandmother’s boys, whose 
names are Frank, Harry, and Clint; that she did not see any of 
them: that at her grandmother’s she slept in her grandmother’s 
room with her in the same bed; that the room is located right in 
front of the back porch: that her grandmother is not in Court to-day; 
that the porch witne c s sler»t on is on 12th street, near E. southeast 
three squares from witness’s home, in the middle of the square; that 
witness is positive it is on 12th street, near E; that it is the only 
vacant house on the square, and the porch goes all the way around 
the house; that she had never slept on this porch before, and hap¬ 
pened to know about it because she had seen a “for Kent” sign in the 
front of it: that she slept all right, and was tired out: that it was 
about five o’clock the next morning when she went to Hazel’s; that 
she heard the bread wagons going by; that Hazel was not up when 
she got there and witness walked up and down her street for about 
half an hour, until about half past five: that she saw her two brothers 
that morning; that she and Hazel went down to the wharf. Hazel 
desiring to see her brother who was there, then on Pennsylvania 
avenue, near the Avenue Crand on Pennsylvania avenue, between 
6th and 7th streets; that she then went to a ladv friend, a Airs. Craw¬ 
ford, on E street; near the 5th Police Precinct Station; that 

29 she had never staved all night with Hazel and had not stayed 
with her this night because her mother was sick; that she 

had supper at her grandmother’s; that she had known Konev just last 
summer; that she had a walking blouse on, with blue cuffs and 
collar and an underskirt and drawers; that she testified in the Police 
Court, and remembers having had a talk with Hazel Tvnauss after 
this thing was supposed to have occurred on the boat: that she states 
today that this man entered her—got inside of her; that she denies 
having stated to Hazel Knauss that “No, I would not let him put 
it into me”; that she did not state “Tie just put it between my legs”; 
that she stated in the Police Court “Mr. Roney gave Hazel $1.15”; 
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that she has not talked to anybody ahont this ease; that no one had 
told her to say he had put himself inside of her; that she had not 
made a statement in the Police Court to tlie effect. 

“Q. Did anvdofty tell you to sav he had put himself inside of you? 

“A. No. sir.” 

That she did not make the statement that her mother told her 
to sav that he had put him*ef inside of her; that she was not sore 
after this thin" happened: did not walk lame* was not hurt; walked 
all rioht; and had never in her life done this thins; before with 
anybody: that she did *tate in the Police Court. “If he did anything 
to me T wa< going to have him locked up : that this statement was 
made before she went on the boat: that she consented to whatever 
wa< done to her - that she wns examined hv a doctor two days after¬ 
ward* at the Casual tv Hospital: that she had washed herself since 
this occurrence: that *he d’d not wash herself at her Grandmothers s, 
that she did have a flow of blood a few minutes after the time 
30 the doctor examined her: that the doctor did something to 
her - that she ran off* the houseboat, and Mr. Roney ran after 
her. and she had taken a revolver which belonged to Mr. Roney; 
that lla 7 el cot this revolver out of his pocket, before this thing was 
supnosed to lmve been done to her: that he left the cartridges in; 
that TTa/el held it in her hand and gave it to a man: whose name 
witness does not know, on the 11th street bridge: that Ha?el Knauss’s 
brother never had anvthing to do with her: that her hands were 
down at her side when he was doing this to her; that she did not 

help him in the least. 

Redirect examination: 

That her grandmother was not at home on the night of the day 
that this thing happened to her: that she was in the country; that 
when Mr. Roney got up from her her underclothing was all full of 

blood. 


Recross-examination: 

That she did not go down to her grandmother’s the night this 
thing happened: that she knows her grandmother was in the coun- 
trv because she goes there every week. 


\ n d the Government to further maintain the issues on its part 
joined called one IIazel Knauss, who testified substantially as fol¬ 
lows : 

Direct examination: 

That her fall name is Hazel Hampton Knauss; she is K! years old; 
lias known Marian Hagen for two days; that she saw the I efendant 
Konev last August, when she was with Marian; that after she got on 
the houseboat, she cooked the supper for him because he was hungry 
and wanted something to eat; that he asked Marian for something, 
that they were sitting on the couch after she had finished cooking, 
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and she was sitting at the table and happened to look into 
a lookmg glass and saw both of them lying on the couch; 
that Marian s clothes were up around her neck, and the de¬ 
fendant had his trousers down below his knees; that she did see hi« 
private parts- 

“Q. What did he do with his private parts, if you saw that, or 
wnat did Marian do? 

“A. I could not tell you.” 

That Marian hollered; that one of the windows had no paper on 
it, but the other ones did; that defendant told Marian not to tell on 
imn ; and that he gave us $1.15; that witness took the pistol from him 
and taken the bullets out and throwed them away, then I throwed 

the pistol away, because I was afraid he might accidentallv use it 
on us. 


Cross-examination: 

That she did not run off the boat with the pistol; did not give it 
(o a man; was not on the 11th street bridge with the pistol; was not 
on the I ennsylvania avenue bridge or any bridge with it: that she 

re -Vi°vf ,ei . ec testifying in the Police Court and had a conversation 
with Marian shortly after this thing happened, in which the follow¬ 
ing occurred: 

Q. 1 lien you asked her ‘Did he do anvthing wrong to vou 9 ’ and 
she said ‘No, I wouldn’t let him put it into me’ 

“A. Yes. 

: ‘Q. She made that statement to you? 

“A. Yes. 

“Q. He just put it between her legs? 

“A. Yes, sir.” 

That she made those statements to witness the same day the minute 
we got right up on the bridge, that witness had her back turned to 
them so that she would not see them, and she did not want to see 
them; that she did not see him put anything into her; that 
32 Marian came to her house the morning after this; that she did 
not go to the “movies” with her that dav or the next day; that 
her mother would not let Marian Hagen in to see her (witness’) be¬ 
cause she did not want her in the house; she did not want her to 
take me out any more; that defendant unbuttoned her clothes and 
while she was taking down her drawers he was taking down his 
trousers; that after Marian got off the couch, she buttoned up her 
clothes and that was all she did; that defendant told witness not to 
tell on him, that he might get in trouble. 


And the Government, to further maintain the issues on its part 
joined, called one Ida V. Hagen, who testified substantially as fol¬ 
lows : 

Direct examination: 

That she was the mother of Marian Hagen; that on August 27th, 
her little daughter was not at home, or the next two nights; that her 
grandmother is 75 years old; that she is unable to come to court; and 
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on Friday niglit had a very bad spell; that she noticed when her 
daughter came in; and that “she came m sick, nervous and crying 
and told me what happened”, and the Government, over the objection 
of the defendant, and an exception having been noted on the ground 
that if the mother made an examination two or three days after¬ 
wards it was too remote, and was not a part of the res gestie; that 
then and thereupon the following occurred: 

“A. She came in sick, nervous and crying, and told me what had 
happened. 

“Mr. O'Shea: 1 object to that, if the Court please and move that 
it go out and that the jury be instructed to disregard it. 


a 


By Mr. IIawken : 

c 


“Q. Please do not state anything that she stated to you, Mrs. 

Hagen. I just wanted you to state what you saw with your 
33 own eyes. 

“What did you see? 

%j 

“A. T examined her and found that- 

"Mr. 0’Siiea: dust wait a minute. If the Court please, I want 
to make an objection to that line of examination. This relates to 
an examination which was made two or three days afterwards, and 
1 do not see its admissibility. I do not think it is admissible, because 
it is too remote, and it is not a part of the res gestie, and I do not, 


therefore, think it is proper. 

“The Court : Your objection is to her telling what she found upon 
her examination? 

“Mr. O’Shea: Yes, sir. 

“The Court: And you object to it on the ground that it is too 
remote in that it was two or three days afterwards? 

“Mr. O’Siiea: Yes. 

“The Court: Gentlemen, 1 am inclined to think that the objec¬ 
tion is well taken. 

“Mr. IIawken: If your Honor please, why, it has been held—1 
will have the authorities here after recess. I never dreamed that 
there would be an objection to the question on that ground. 

“The Court: You may pursue your other examination, and you 
can show me your authorities after recess. If you show me that I 
am wrong about it, I will be only too glad to correct it. 

“Mr. IIawken: Your Honor, the objection is because the exam¬ 


ination was not made for two days 


afterwards. 


“The Court: Two or three days afterwards? 

“Mr. IIawken: Two or three days afterward. 

“The Court: Yes.” 

That her daughter is twelve years old; that then and thereupon 
the following occurred: 

“Hid you notice the condition of her neck? 

34 “The Court : Did she notice the condition of her neck? 

“Mr. IIawken: Yes, if your Honor please. That may pos¬ 
sibly come under the same ruling. I suppose you had rather hear 
our authorities on that first. 
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“The Court: Yes, I would prefer to hear your authorities on 
that first. 

“Mr. IIawken : Very well, your Honor.” 

That (lien and thereupon the following occurred: 

“Did she make a complaint? 

' Che Court: Don’t answer it at all. 

“Mr. IIawken: Do not answer it at all. Do not say a word. 

By Mr. IIawken: 

“Q. Did she make a complaint to you? 

“Mr. ( TSiiea : I object to that, if the Court please. ‘Did she make 
a complaint to you?’ I do not think the authorities allow that to 
he put in that way.” 

(Witness allowed to stand aside temporarily.) 

The Government, to further maintain the issues on its part joined, 
called one Minor A. Furr, who testified substantially as follows: 

Direct examination: 

That he is a sergeant of police, and, in company with Private 
Garfield, arrested the Defendant Roney; that the Defendant was alone 
with the witness and Private Garfield went to the box to call the 
wagon; that witness does not know whether Garfield previous to that 
had a talk with the Defendant or not; that he did not testify in the 
Police Court, and did not testify here before; that witness did not 
offer any inducement to this man; did not tell him it would go easier 
for him to tell the truth; that it was between three and four o’clock 
in the morning on his houseboat that Defendant was arrested; that 
thereupon the following occurred: 

35 “Mr. O'Shea: If the Court please, I am going to make an 

objection at this time that whatever the witness states here 
would not be a voluntary expression on the part of the defendant, 
inasmuch as he waited outside of the houseboat while a fellow officer 
went in and had some sort of a conversation with the defendant, of 
which this witness knows nothing, and in that conversation induce¬ 
ments were held out to this defendant. I do not think it is a volun¬ 
tary confession, and I object to it. 

“Mr. IIawken : If your honor please, Mr. O'Shea has gone on the 
assumption that a conversation was had between the defendant and 
an officer on the houseboat, and that the record shows that it was 
not so. The record does not show any such thing. The record 
shows that at some time this officer did go on that boat, and in order 
to clear it up 1 will call the officer in and ask him if he had that 
conversation with him. 

“The Court: There is nothing before the Court except that he 
offered no inducements and knew of no inducements being offered 
to the man and that he had a conversation with him which he has 
given us in detail. According to the present opinion of the Court 
there is no objection offered—there is no substance to the objection, 
and the objection is over-ruled. 
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“Mr. O Shea: A our Honor will allow me an exception? 

“The Court: Yes. 

Continuing the witness stated that the Defendant had become 
very sick; somewhat hysterical, and began to cry, and asked if he 
could sit down, and stated that lie wished to Cod he had never brought 
those girls on his boat; that witness stated to defendant “Why didn’t 
you pull in the gang plank when you went on and they could not 
have gotten into your boat?”; that witness asked him if he, the De¬ 
fendant gave them anything, and he said he gave them each some 
money, but did not tell him how much. 

3(5 Cross-examination: 

Witness had no idea why he did not testify in this case before 
or why he did not testify in the Police Court; that he has talked 
to Private Garfield, but what the conversation was he could not saw 

«y 

Redirect examination: 

That after the last trial was over witness spoke to Mr. Hawken 
down at the Police Court about the matter and came to Court this 
morning as the result of a telephonic communication. 

Mrs. Ida Y. Hagen (recalled) : 

And the following occurred: 

“Mr. Hawken : Shall 1 proceed, if your Honor please? 

“The Court: Yes. 

“Mr. Hawken : There are two questions pending: 

The first is: Did the mother examine the private parts of the 
child when she came home? 

And the other question is: Did the child make a complaint?” 

And the Court, over the objection of the Defendant, and an ex¬ 
ception having been duly noted on his behalf, allowed the Govern¬ 
ment to ask the following questions, and the following occurred: 

“Bv Mr. Hawken: 

“Q. Mrs. Hagen, when your daughter came home, as you have 
testified, crying, did you notice her neck? 

“A. Yes, sir. 

“Q. \\ hat was the condition of her neck? 

“A. Well, she had several bites on her neck, and it was swollen. 

“Q. What was that? 

“A. She had several tooth bites on her neck, and it was swollen, 
and her cheek. 

37 “Q. Did you examine her private parts? 

“A. Yes, sir. 

“Q. Will you state what your examination disclosed? 

“A. Well, she was very much swollen. 

“Q. Where? 

“A. In her private parts, and all smeared with blood, and her 
clothes. 

“Q. On the garments, you mean? 

“A. Yes, sir. 
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“Q, What became of the clothes? 

A. \\ ell, 1 put them in the laundry.” 

That then and thereupon the defense renewed its objections spe¬ 
cifically to any inquiry about the clothes of the girl on the ground 

proper 8 deUU ° f ^ c ' oniplaint > and consequently was im- 

The Court having overruled the objection and an exception 
note, on behalf of the efendant, that then and thereupon obiec- 
. 0.1 having been made oi. the behalf of the Defendant, an exception 
then and there duly noted, the witness was allowed to state that be- 
tore this time her girl did not have her monthlies. 

Cross-examination: 

That the clothes consisted of her pants and undershirt and outer 
shirt and stockings, and her stockings also soiled; that she did not go 

Laundry t0 ^ fetaUonilouse J tiiat she sent the clothes to the Elite 

And the Government, to further maintain the issues on its Dart 
folS- ° ne * T - Hagex ’ " h0 testified substantially as 

Direct examination: 

That he is the father of Marian V. Hagen. 

And the Government, over objection, an exception having been 
noted, on behalf oi the Defendant, was allowed to ask the 
( " 1Uless as , t0 "bether or not he noticed her physical condi- 

• c , tlon A and le staled tdat he had just seen her neck all bit up 
in lour or five places; her clothes were all torn and her face all red 
and swollen up. 

Cross-examination: 

That her clothes were all mussed up; he does not know that tliev 
veie tom, he vas not alarmed at her condition; did not think 
enough ol her condition to take her any place; did not call a doctor- 
did not go to the station house until the next evening - that he took 
tie girl there to the Station house more to frighten her than any- 

te^witriier a * ^ UOt thlnk there was an ything serious the mat- 

Kedirect examination: 

Then and there the following occurred; 

“By Mr. Hawken: 

i)W 2n? id • V0U kn °"' that your daughter’s private parts were 

“Mr. O’Shea: 1 object to that. 

“The Court: On what ground? 

“Mr. 0 Shea : On the same ground on which I objected before 

4—2765a ’ 
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if the Court please. that it calls for the same kind of answer from 
him that it would from her mother. 1 hike it that your Honor will 
make the same ruling. 

“The Court: In this ease you have asked him if he did not 
think enough of her condition at that time to have taken her be¬ 
fore. You have asked that question? 

“Mr. O'Shea: Yes. sir. That was a condition he detailed in his 
direct examination, namely, the hite on her neck, and her torn 
clothing. Nothing was asked about her private parts. 


“By the Court: 

“Q. 1 will ask this question, whether you did not think 
89 there was any reason to he alarmed, and did not take her at 
that time. Hid you know anything of her condition as it 
was discovered afterward? 

"A. No. sir; not until my wife told me. 


“The Court: I assume you want an exception to the Court's 
question ? 

“Mr. O'Shea: Yes. sir. and it is with the utmost deference I 
ask it. 

“The Court: You shall have it." 

That then and thereupon the Oovernment elected to stand on 
the first count of the indictment, charging carnal knowledge. 

And the Defense, to maintain the issues on its part joined, called 
one Clapham Price King. M. D.. who stated that he was associated 
with the Casualty Hospital, and that it is a public hospital: that he 
is a resident interne there: and has been since the first of duly, 1913; 
that he first saw Marian Hagen on the 29th of August, about S in 
the morning, at the Casualty I D>-pita 1: that he made an examination 
of the child, and did not find any bruises on her: that he examined 
her private parts: that he wa~ unable to say. from that examination, 
whether there had been a penetration or not: and thereupon he was 
asked the following question and made the following answer: 

“Q. Would you or not say there had been a penetration? 

“A. No. sir; 


that he did not make an examination to determine whether there 
was any seminal fluid or not. That the following question was there¬ 
upon asked and the following answer made: 

“Q. Did you or not analyze the discharge that came from her 
parts if a discharge came from them? 

“A. No." 

40 that his examination consisted of simply noting the appear¬ 
ance of the private parts or a digital examination of the vag¬ 
ina. with his finger: he found that the private parts were somewhat 
reddened, some dried blood on them, and some blood coming from 
the vagina: that her hymen had admitted his index finger without 
anv pressure: that there was no evidence of lacerations that he could 
see; that her hymen appeared to be a little large for a child of that 
age; that he could not say whether it appeared to be intact or not; 
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that there might possibly have been a laceration sometime previous, 
but nothing at all recent. 

Cross-examination: 

That the parts were somewhat inflamed. 

Redirect examination: 

I hat the following questions were asked on redirect examina¬ 
tion and the following answers made: 

“Q- ^ °} 1 abo testified in the last trial, did you not, as follows: 
I am reading from page 85: 

’Q- Could or could not her condition have been a natural condition 
through her exercising unsually? 

“A. 1 believe it is possible. 

“Q. Or the beginning of menstruation? 

“A. That also is possible. 

“Q. Or through self-abuse? 

“A. That is possible.’’ 

A. Yes, sir. 

Q. You testified that wav, did vou? 

A. i es, sir. 


Recross-examination: 

That the beginning of menstruation would not cause the private 
parts to swell. 

41 Redirect examination: 

That then and thereupon the following occurred: 

“Would it be possible, doctor, in your opinion, for a girl twelve 
years oi age, who had never had intercourse before, to have inter¬ 
course with a man for the first time, without feeling sore or hurt or 
injured? 

“The W itness: Well, I do not consider myself an expert by any 
means. I should think, after an affair of that kind, she would feel 
the effects of it.” 


Recross-examination: 

W itness thinks there would be some external evidence; it would 
not be absolutely necessary to find blood as a result of the inter¬ 
course; that he would not be surprised to find it; that if there was a 
laceration it would bleed; but there might not be laceration; and the 
following question was thereupon asked, and answer made: 

“Q. Ooctor. there might be a laceration of the private parts on 
the inside, where the eye could not see, that would cause the bleed¬ 
ing; might there not? 

“A. It is possible.” 

That most lacerations are where you can see them; that the fact 
that the girl’s organ was unusually large, larger than he expected 
to find, and that he could insert his index finger without any re- 
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sistance. would not necessarily indicate to his mind that it had been 
opened: that thereupon the following occurred: 

“Q. And would it follow that the private parts that were higher 
up might he lacerated? 

“A. Well, the private parts that are higher un are not very likelv 
to he lacerated. Tt is possible, but it is not likely. 

“Q. If you «nw Wood comm" from them, would you think so? 

“A. That is a possibility. 

42 “Q. Tt is a probability, is it not? 

“A. Not necessarily, from that cause, at all.” 

Redirect examination. 

“By Mr. O'Shea: 

«/ 

“Q. Just a second, Doctor. 

Assuming that a mrl of twelve veers of a°e. who had never had 
intercourse at all in b e r life, had intercourse with a man for the 
fird time: if von found Lvoration's in such a case as that, would it be 
possible for that girl to have had the intercourse without feeling 
hurt or <=ore? 

“A. In my opinion it would not, sir.'’ 

Recro-s-examination: 

That it is verv difficult to give any very definite opinion in a 
case of this kind: that a hvmen is something that can be seen 
whether it is intact or not. but in a child of this age you will find, 
if you examine a number of hymens, that they are very variable; 
that thev are verv elastic, too. 

“By the Court: 

“Q. But, is it not a fact, that sometimes the hymen is not broken 
until childbirth? Are there not records of that kind? 

“A. Yes. sir. 

“Q. Tt is prettv difficult to tell, then? 

“A. Yes, sir.” 

That then and thereupon the defense, to further maintain the 
issues on its part joined, called one John Hancock, one Louis A. 
DuNANE.one Will Chaney, and one TTarry Bailey, who being duly 
sworn testified substantially as follows: 

That they knew the Defendant: that they had known him for 
sometime and that his reputation for morality among those people 
who knew him was good. 

And the defence, to further maintain the issues on its part 

43 joined, called one Samuel M. Sacks, M. D., who testified 
that he is a registered physician of the District of Columbia, 

and has been for seven years: that he was. for about a vear and a 
half, in the Children’s Hospital in Washington, at 13th and W 
Streets; that he had treated a good manv children. 

That then and thereupon he was asked the following question: 
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„nriS‘ AsSUI1 J e \i hat ? gir ! is about 12 y eai *s of age, assume that, 
assume further that she has never had any intercourse with a 

man before or with anybody before; assume further that she had in- 
tereourse for the first time, with a man: in your opinion, doctor, 
uould it be possible that that girl would not be sore, would walk 
all right, and would not feel hurt? 

“A. I should judge she would have a great deal of pain. She is 
bound to have pain and to feel sore.” 

Cross-examination: 

That it would not prevent her from walking but she would feel 
sore, that he would expect to find the private parts swollen. 

Than hen and thereupon Mr. Wampler addressed the jury, during 
which the following occurred: 

“Gentlemen, I say the law is this: that if vou believe there was 
penetration to any- extent, not the full length of the male organ, but 
it lie endeavored to have sexual intercourse with this little girl, if 
he effected penetration in her private parts to any extent, the crime, 
in the eves of the law, was compete; and. gentlemen, before vou can 
hnd that there was no penetration, you must account, and counsel 
upon the other side must account, for the blood upon that child’s 
clothing. and for her private parts being red and swollen, as testified 
to by the Defendant s own witness, Dr. King. 

“Mr. O’Shea: If the Court please. T submit it is not incumbent 
upon me to account for any blood upon this child, and I am going 
to ask your Honor to withdraw a juror and continue this 
44 ease on account of that improver remark of the District At- 
tornev to this jury. 

Court. The remark, as I understand it. is not improper, 
and your motion js overruled. T assume that the prosecuting at¬ 
torney is not talking about any change of the burden under the 
law. which compels the Government to prove everything that makes 
up this crime beyond a reasonable doubt. That does not change the 
law, and I do not understand it is so suggested. As T understand it. 
what he has done is merelv t 0 say that if vou want to dispute the evi¬ 
dence of penetration as he has urged it. or as it has been testified to, 
then it would be incumbent upon you, in order to understand that 
evidence in any other way, to show how the blood got there. That 
is all I understand by that. Of course, it does not change the 
burden, and the Government must prove the crime bevond a rea¬ 
sonable doubt. 

“Mr. O’Shea: Your Honor will allow me an exception? 1 ’ 

Then and thereupon Mr. S. McComas Hawken, stated the fol¬ 
lowing: 

“And I want to call your attention to another thing, and that is 
this, that if the male organ of this Defendant penetrated within the 

lips of this little girl’s private parts, then this Defendant at the bar is 
guilty as indicted. 

“Mr. O’Shea: Now, if the Court please, I do not understand that 
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as the law, and I desire to take an exception to the District Attorney 
making that remark,—that the mere parting of the lips would con¬ 
stitute a penetration. 

“The Court: Idle Court decided the last time, and intimated to 
you yesterday, Mr. O’Shea, that it would again decide it, that if the 
organ of the male penetrated to the extent of parting and entering, 
that that was what the law meant when it said “penetrated." I 
so advised you yesterday, and 1 so advise the jury now. 

45 “Mr. O’Shea: And to that, 1 desire to take an exception. 
Mr. Ilawken might tell the jury—I do not want to suggest 

anything, hut he might tell the jury that there must be an enter¬ 
ing; not the mere parting of the lips, but, using your Honor’s words, 
there must be en entering. 

“The Court: Of course, there must be en entering between the 
lips. The jury will understand that, of course. 

Continuing further F. McComas Ilawken stated: 

“She was almost crushed as she saw this child of her womb de¬ 
flowered and debauched and defiled, and then, like a good mother, 
like a good wife, she did not tell the husband right away; and why? 
Because one crime she saw had been committed against her little 
girl, and is it not reasonable, gentlemen of the jury, is it not rea¬ 
sonable to you, as men, to conclude that the reason she did not tell 
her husband right away, was because she feared for something that 
he might do, and then- 

“Mr. O’Shea: Now,, Mr. Ilawken, I do not think there is any 
reason for you to say that. I object to that. I object to your telling 
this jury what her fears and her suspicions were. 

“Mr. IIawken : Then, Mr. O’Shea. I submit you should not 
have tried to reflect upon the father in this case, and the mother in 
this case, in your argument before this jury. 

“Mr. O’Shea : I did not try to reflect upon anybody in this case. 

“Mr. IIawken: Yes, you did. 

“Mr. O’Shea: Here the District Attorney is seeking to tell this 
jury what the feelings of the mother were, when there is nothing 
in the record, absolutely nothing. The only thing in the record is 
that she did not tell the father. 

“Mr. IIawken: And I am telling why she did not. 

“Mr. O’Shea: I object to your telling it. 

“Mr. IIawken: In view of the evidence in this case, that is the 
reasonable theory. 

“Mr. O’Shea: You are going outside of the evidence. 

46 “The Court: You cannot always adhere to the evidence 
in any case, you know, Mr. O’Shea; you have a right to draw 

inferences, reasonable inferences. This jury cannot convict or ac¬ 
quit this Defendant without drawing inferences. It is perfectly 
impossible to adhere to human language, unless you draw reasonable 
inferences. 

“Every jury has to do that. Every person has to draw reasonable 
inferences from things that have happened. They are not to con¬ 
clude anything, but from the evidence in the case, and that they all 
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know, and must know, but reasonable inferences are a part of every 
particle of evidence in a case. 

“Mr. O’Shea: Your Honor will allow me an exception?” 

47 That thereupon the defendant requested the following 

prayers : 

I. The jury are instructed that the charge in this case is of a 
nature that is recognized as easy to be made and hard to be de¬ 
fended against; that very great caution is requisite upon all trials 
for this crime in order that the natural indignation of men which 
is aroused against the perpetrator of such an outrage upon such a 
child, may not be misdirected and the mere charge taken for proper 
proof of the crime on the part of the person on trial. 

(Conceded.) 


II. i he jury are instructed that an examination of the female 
genitals by a doctor or competent medical authority is the only 
means of determining physically whether penetration has taken 
place or not, and il the doctor is unable to say whether penetration 
has occurred or not then the jury should not find the defendant 
guilty under the first count. 

(Rejected.) 


III. Before the jury can convict the defendant of the crime of 
carnal knowledge, they must be satisfied beyond a reasonable doubt 
that there was a penetration of the female organ to some extent by 
the male organ of the defendant, and by penetration the jury will 
understand that the defendant's private parts must have entered the 
female organs of the complaining witness. 

(Conceded.) 


IV. If the jury entertain any reasonable doubt as to whether the 
female organ of Marion Hagan was penetrated by the male organ of 
the defendant, then they must acquit under the first count of this 
indictment. 

(Granted.) 

V. The jury are instructed that it is unsafe to convict upon 
48 the uncorroborated testimony of Marion Hagan. 

(Rejected.) 


VI. The burden is on the Government to show bevond a reason- 
able doubt that the male organ of the defendant entered into the 
private parts of Marion Hagan to some extent. 

(Rejected because already granted.) 

VII. Before the jury can convict the defendant it is absolutely 
essential that the Government show beyond a reasonable doubt that 
there was a penetration and this penetration means an entry must 
have been made into the private parts of Marion Hagan. 

(Rejected.) 
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VIII. The Government having alleged that the defendant made 
an assault with intent to feloniously and carnally know it is pre¬ 
sumed that the complaining witness consented and there can be no 
conviction of an assault where the person alleged to have been 
assaulted consented to the assault. 

(Rejected.) 

IX. You are further instructed that the defendant is presumed 
to be innocent until his guilt is established by such evidence as will 
exclude every reasonable doubt. Therefore the law requires that 
no man shall be convicted of a crime until each and every man of 
the jury is satisfied by the evidence in the case to the exclusion of 
every reasonable doubt that the defendant is guilty as charged. So 
in this case if one of the jury after having duly considered all the 
evidence and having consulted with their fellow jury men should 
entertain a reasonable doubt as to the truth of the charge, the jury 
in such case can not find the defendant guilty. 

(Rejected.) 

X. If the jury believes the complaining witness did not 

49 make a prompt disclosure of the alleged wrong it is a cir¬ 
cumstance against her, casting great discredit on her testi¬ 
mony and tends strongly to disprove the truth of the accusation. 

(Rejected.) 

XI. Under the evidence if you find that the prosecuting witness 
consented to any thing that was done upon her. then you cannot find 
the defendant guilty under the second count of the indictment. 

(Conceded.) 

XII. The jury are instructed that they may find the defendant 
guilty of an attempt at carnal knowledge. 

(Conceded.) 

That thereupon the government conceded the first, third, eleventh 
and twelfth prayers, the Court granted the fourth prayer and re¬ 
jected the second, fifth, sixth, seventh, eighth, ninth and tenth 
pravers. 

That thereupon the defendant noted an exception to the rejection 
by the Court of his second, fifth, sixth, seventh, eighth, ninth and 
tenth prayers. 

50 Charge to the Jury. 

“The Court (Mr. Chief Justice Clabaugh) : Gentlemen of the 
.Jury, the Defendant in this case is indicted on the charge of having 
carnal knowledge of Marian Hagen, lie comes before you, as you 
know, innocent of any crime until he has been proven guilty beyond 
a reasonable doubt. You have heard tho.'e words so often that they 
have almost become trite to you. You know what reasonable doubt 
means, and you know that this Defendant is entitled to that doubt 



IILGII W. RONEY VS. UNITED STATES. JO 

do! an h y our b nir° V€d ^ eVi<ienCe Whkh leav6s no r6as °" ab >e 

in 1!?^ U l ! lere be 'I 0 reasonable doub t. under the evidence 

doul.i ,p k 'T le i! S gU ‘, i y as nidicted. If there be reasonable 
oubt, he is not guilty. I hat is the plain import of the Court’s 

' lal J’ e °J 0U 111 tlus case ; as it has been so many times in others 
Sometimes (he seriousness of a charge, carries almost conviction 

of „ l,,k- , i 8 i n , a 1U grovv " man ba * had carnal knowledge 

eLe of il n M,V T F dra of age ’ is dreadful, that in a 

tliat kind, you are to be unusually caieful that the charge 

as a charge does not get into your minds and cause you to 
proof 116 eharg ® re 16Ve 5,01116 part of the necessities of the 

"it is because of that serious character that I. in this ca«e direct 
your attention more particularly to the evidence which must sustain 
cdiaigeandllicretoi e, 1 want to impress upon you that one dutv, 
that the character of the charge shall not affect your minds in 

arriving at your verdict, but only the evidence in' the case dial 
enter into your finding in this case. 

“I have granted the first prayer, which is another way of saying 
what I have just said to you: “ ^ 

nnt„ J p!! e ti JU t ly ale “ ted that tbe charge in this case is of a 
nature that is recognized as easy to be made and hard to be defended 

against, and that very great caution is requisite upon all trials for 
this crime, in order that the natural indignation of men which 
is aroused against the perpetrator of such an outrage upon such a 
dnld may not be misdirected, and the mere charge taken for proper 
pioof ol the crime on the part of the person on trial ’ 1 

•fe>° you will understand, when you start out in your investigation 
the seriousness ol the charge and be guided in your deliberations bv 
onl\ one tiling, and that is the evidence in the case. 

As I have said, it is a serious charge, and it requires your most 
serious consideration, but it, alter your deliberation, you shall find 
that tins charge is sustained beyond a reasonable doubt, by the proof 
in the case, then you have nothing to do but to convict, and that 
is }our duty m the premises, and I am sure you realize and recognize 

“Now, what is carnal knowledge? It is, in other words, the having 
of mtercourse by a male with a female. I do not mean tliat that if 
the technical interpretation, but that is what it means. It means 
intercourse between a male and a female. 

As it is used here, it is an intercourse that is unlawful 
because the law says that no male shall have intercourse with 
a woman under sixteen years of age. Therefore, under the law if 
a man shall have intercourse with a girl under sixteen years of aW 
it matters not that she is anxious to have it, and consents to it. *ll 

makes no difference in the guilt of the person who is charged with 
having that intercourse. h 

“Therefore, the question of consent or lack of consent in this 
case plays no part whatever. It cannot interest you. Consequent^ 
5—2765a 
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the only question before you is: “Did he have intercourse with this 

child? , „ , • , 

“Now, what is the main essential from which the crime comes r 

Was there intercourse? . . , 

“Before the jury can cornice the Defendant ot the crime ot carnal 

knowledge, thev must be satisfied beyond a reasonable doubt that 
there was a penetration of the female organ to some extent by the 
male organ of the Defendant. And by penetration the jury will 
understand that the Defendant's private parts must have entered the 

female organ of the complaining witness." 

“That is what we understand by the term ‘carnal knowledge, it 
is the intercourse m this ca>e that is sought to lie inquired into, and 
that intercoms depends upon the question of whether or not the 
male organ entered into the female organ. It means any entry at 
all. no matter how slight it may be. 11 the male organ enters the 
organ of the female that constitutes penetration. 1 do not know how 

to make it plainer., , 

“ ‘ \nd if the jurv entertain any reasonable doubt as to wnetnei 

the female — of Marian Hagen was entered by the male organ of the 
Defendant, then thev must acquit in this case. 

“So that 1 do not" know that 1 can assist you any further m this 
case. The evidence has been brief, and 1 prefer to permit you to 
pass upon that evidence without any statement from the Court. 
53 Therefore, if you find from the evidence in this case, that 

the Defendant had intercourse with this child, Marian Hagen, 
as has been testified to m the case, and you find it beyond a reason¬ 
able doubt, then he is guilty. If you find that lie did not have inter¬ 
course with her, that ins organ did not penetrate hers, then he is 

not guiltv as indicted. . 

“You are further instructed that you may hnd in the case one 

of three verdicts: 

“hither that of ‘Not guilty', or that of ‘Guilty as indicted , or you 
find ‘Not guiltv as indicted’, but guilty of attempt to have 


mav 


carnal know ledge. . 

“1 think, gentlemen, that is all 1 need to say to you about tins 

case.” 

Mr. O'Shea : Before the jury retires, your Honor, allow me to 
keep my record straight, 1 desire to take an exception to that part 
of your"Honor's charge about penetration, beginning with the words 
“It means any entry at all, no matter how slight", down to the words 

“constitutes penetration." 

“The Cot kt: Very well. 

“Mr. O'Shea: Thank you, your Honor. 




(The jury thereupon retired, to consider of their verdict.)" 


54 That the jury entered the room and having been asked by 

the Clerk whether they had agreed upon a verdict or not 
stated that they had and the clerk inquired of their foreman what 
the verdict was, and they stated “guilty’'. 
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That then and thereupon the clerk of Court improperly and 
illegally stated, “guilty as indicted”. 

1 hen and thereupon counsel objected and noted an exception 
t° the clerk’s stating something which the foreman of the jury had 
not stated, namely “guilty as indicated.” 

1 hat then and thereupon the Court ordered the jury to retire and 
consider of its verdict again without giving them any advice or direc¬ 
tion as to how to bring in their verdict or instruction as to how the 
verdict of the jury should be returned, notwithstanding the fact that 
the jury might have returned a verdict finding the defendant guilty 
of an attempt to commit the crime charged, and not guilty of the 
actual crime charged, to which counsel for the defendant then and 
there duly excepted. That the jury then retired. 

r l hat then and thereupon the jury returned and stated that they 
found the defendant “guilty under the first count” and counsel for 
the defense objected to the clerk recording the verdict on the grounds 
that the jury was improperly influenced in their deliberation and 
in their verdict by the suggestion made by the Clerk, which sugges¬ 
tion made by the Clerk eliminated from their consideration the 
question of whether the defendant was guilty of an attempt and 

further on the ground that the Clerk had no right to state as lie had 
done. 

That the clerk did not poll the jury as required by law to all of 
which the defendant by his counsel, then and there duly excepted. 

1 hat thereupon, the time for signing and sealing •— bill of 
exceptions having been duly extended and Harry M. Ciabamdi Chief 
Justice, presiding at the trial, having died the defendant on October 
21st 1914, filed a motion for new trial which the Court, after hearing 

55 All the exceptions hereinbefore stated and taken were dulv 

noted by the Court on its minutes, and at the same time were 
severally noted and taken, and before the jury retired to consider 
its verdict; and his counsel moved the Court ‘to sign this, his bill 
of exceptions reserving his exception to the authority of the Court 
to sign the same, to have the same force and effect as to each and 
every of the said exceptions as though the same were set forth in 
separate bills of exceptions, which motion is granted; and the Court 
(Harry M. Clabaugh, the Chief Justice presiding at the trial having 
died m the meantime) by J. Harry Covington, Chief Justice now 
presiding in Criminal Court No. 1, after an examination of the 
minutes of the trial court and the tvpewritten report of the *teno 
graphic notes of the trial, being satisfied that he'ean allow a true 
bill of exceptions, has accordingly signed this, the defendant’s bill of 
exceptions, to have the force and effect as aforesaid, now for then 
this twenty-fourth day of October, 1914. 

Given under my hand and seal this dav and year aforesaid 

And to the signing of this bill of exceptions bv the Chief Justice 
who was not in fact the presiding Judge at the trial the defendant 
foi this reason has taken and the Court has allowed an exception. 

J. HARRY COVINGTON 

Chief Justice of the Supreme Court of the District of Columbia. 
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Service acknowledged this — day of-A. D. 1914. 


To lion. Clarence R. Wilson, United States District Attorney, Wash¬ 
ington, D. C. 

Please take notice that I will call the above Bill of Exceptions to 

the attention of the Justice holding a Court for Criminal Business on 

— the — instant, at — o’clock, — M., or as soon thereafter as 

counsel mav be heard. 

•/ 


[Endorsed:] Criminal No —. United States vs. Hugh W. Roney. 
Bill of Exceptions. 

Endorsed on cover: No. 2765. District of Columbia Supreme 
Court. Hugh W. Roney, Appellant, vs. United States. Court of 
Appeals District of Columbia. Filed Dec. 22, 1914. Henry W. 
Hodges, Clerk. 
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3ltt the (imtrt of Appeals 

OF THE DISTRICT OF COLUMBIA. 


January Term, 1915. 

NO. 2765. 


NO. 7, SPECIAL CALENDAR. 


HUGH \V. RONEY, APPELLANT, 

VS. 

UNITED STATES. 


APPEAL FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF THE APPELLANT. 

Statement of the Case. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, holding a criminal 
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term, wherein appellant was convicted of the crime of 
carnal knowledge and sentenced to twelve years in the 
penitentiary. 

The indictment, which is in two counts, alleges, in the 
first count, that the appellant: 


“Did carnally know and abuse a certain Marian \ . 
1 lagan, she. being then and there a female under the age 

n o 

of sixteen vears. to wit, of the age of twelve years. 


And in the second count that the appellant: 

“with force and arms, in and upon the said Marion \ . 
Hagan, then and there being, feloniously and unlawfully 
did make an assault, and her, the said Mary V. Hagan, 
did then and there beat, wound and illtreat, with the in¬ 
tent. then and there to carnally know and abuse lierA 


At the outset, it should be stated that the Justice of the 
Supreme Court of the District of Columbia, who presided 
in this case died before the bill of exceptions could Ik 1 
signed, and his successor in office signed the bill in his 
name and stead. 


Assignment of Errors. 


Xow comes the defendant, Hugh \V. Roney, by his at¬ 
torney and assigns for review by the Court of Appeals, 
on the appeal in the above entitled cause, the following 
errors, committed by the trial Court. 

1. The Court committed error in overruling the motion 
to quash the indictment on the ground that it did not state 
in law a crime. 

2 . The Court erred in admitting evidence prejudicial to 
the defendant. 

The Court erred in permitting the Government to 
inquire of the witness Marian V. Hagan what she meant, 


8 
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and to lead her in regard to the alleged details of the 
crime. 


4. The Court erred in permitting the United States to 
inquire of and receive the reply of the witness Marian V. 
Hagan, as to her reasons for not going home on the night 
of the day following the alleged crime. 


r 


:>. The Court erred in permitting the witness Minor A. 
Furr to give the alleged conversation that he had with 
the defendant, on the night of his arrest, when he awak¬ 
ened the defendant between three and four o’clock in the 
morning. 


<*>. The Court erred in holding that the evidence in re¬ 
lation to the girl’s condition, and what was found two 
days after the alleged crime, was admissible. 


?. The Court erred in holding that the examination 
made by the mother two days after the alleged crime was 
admissible. 


8. The Court erred in holding that the witness Ida Ha¬ 
gan could relate the condition in which she found the gar¬ 
ments of the witness Marian Y. Hagan, two days after 
the alleged crime. 

9. The Court erred in permitting the witness Ida V. 
Hagan to give the details of a complaint, which she found 
two days after the alleged crime. 

10. The Court erred in permitting the witness Ida Y. 
Hagan to state that the said Marian Y. Hagan had not 
had her monthlies before this alleged crime. 

U- The Court erred in permitting the witness Ernest 
T. Hagen to state the condition in which he found the 
girl two days after the alleged crime. 

12. The Court erred in permitting the witness Ernest 
T. Hagan to state the condition as narrated to him by 
his wife. 
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1.4. The Court erred in permitting the witness Ernest 
T. Ha trail to give hearsay evidence as to what his wife 
told him in respect to the girl. 

14. The Court erred in refusing to withdraw a juror 
and continue the case on the motion of the defendant af¬ 
ter the District Attorney in his argument had improperly 
directed the attention of the jury to matters which were 
not in evidence and not before the jury, and in stating that 
despite the fact the defendant had not taken the stand, the 
following:— 


Bv Mr. Wampler:—“Gentlemen, I say the law 
is this: that if you believe there was penetration to 
any extent, not the full length of the male organ, 
but if he endeavored to have sexual intercourse, 
with this little girl, if he effected penetration in 
her private parts, to any extent, the crime in the 
eves of the law was complete. And, gentlemen, 
before you can find that there was no penetration 
von must account, and counsel upon the other side 
must account for the blood upon that child's cloth¬ 
ing: and for her private parts being red and swol¬ 
len : as testified to by the defendant's own witness. 
Doctor King.” 

IT). The Court erred in permitting Assistant Dis¬ 
trict Attorney Hawken to state in his closing address to 
the jury, “that if the male organ of this defendant pene¬ 
trated within the lips of this little girl's private parts, then 
this defendant at the bar is guilty as indicted,” and coun¬ 
sel for the defense desired the court to state that this was 
not the law, which the court refused to do. 

1 r>. The Court erred in permitting the Assistant Dis¬ 
trict Attorney to state what the fears and suspicions of 
the mother might have been. 
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17. The Court erred in refusing to grant prayer num¬ 
ber two of the defendant. 

18. The Court erred in refusing to grant prayer num¬ 
ber five of the defendant. 

10. The Court erred in refusing to grant prayer num¬ 
ber six of the defendant. 

20. The Court erred in refusing to grant prayer num¬ 
ber seven of the defendant. 

21. The Court erred in refusing to grant prayer num¬ 
ber eight of the defendant. 

22. The Court erred in refusing to grant prayer num¬ 
ber nine of the defendant. 

23. The Court erred in refusing to grant prayer num¬ 
ber ten of the defendant. 

24. The Court erred in stating in its charge to the jury 
that the penetration as contemplated bv the carnal knowl¬ 
edge statute in this District was, “It means any entry at 
all, no matter how slight it may be. If the male qrgan 
enters the organ of the female, that constitutes penetra¬ 
tion/’ 

24. The Court erred in holding that the action of the 
clerk of the Criminal Court, after the jury had rendered 
a verdict, which was not proper and intelligible, had the 
right to state to the jury what verdict they might bring in, 
and to suggest improperly and illegally what their verdict 
should be. 

25. The Court erred in ordering the jury to retire and 
consider of its verdict, without instructing them as to the 
form of their verdict, after the clerk had suggested a ver¬ 
dict. 

20. The Court erred in failing to direct the jury as to 
the verdict they might render, and the form of the ver- 
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diet, they might render, despite the fact that defendant’s 
counsel insisted at the time the action of the court was 
error, and called upon the court to direct the jury as to 
the form of its verdict. 

27 . The Court erred in referring the case to the jury, 
without any direction as to how the jury should find, after 
the clerk had suggested a verdict. 

o o 

2 s . It was error on the part of Chief Justice Coving¬ 
ton, who did not preside during the trial of this case, to 
refuse the second motion for a new trial filed herein. 

It was error on the part of the Chief Justice to sign 
the hill of exceptions in this ease, the trial judge having 
died, before the hill of exceptions, through no fault or 
laches of the defendant, could he signed by the trial judge. 

do. It was error on the part of the Chief Justice to sign 
the bill of exceptions in this ease, as there was no author¬ 
ity or provision of law authorizing the signing of a bill of 
exceptions, even where counsel have agreed upon the 
same. 

:>1. It was error on the part of the Chief Justice to sign 
the bill of exceptions in this, as his action was without 
authority or warrant of law. 


Argument. 

For the more convenient consideration of the questions 
presented, it is deemed advisable to group the questions 
for review as follows: 

FIRST. EVIDENCE PREJUDICIAL TO THE 
DEFENDANT; 

SECOND. IMPROPER ARGUMENT OF 
COUNSEL FOR THE GOVERNMENT; 


THIRD. REFUSAL OF THE PRAYERS; 

FOURTH. PREJUDICIAL ACTION OF THE 
CLERK OF THE CRIMINAL COURT. 

I. 

Leading Questions. 

'flic charge here was a serious one, needing corrobora¬ 
tion, and the child should not have been led by the attor¬ 
ney for the government, as was done when he, over the 
objection and exception of counsel for the defendant, 
asked the following: 

“Q. What do you mean by sticking it into vou? 
I hate to ask you, but I want you to tell us. 

A. In my private parts. 

Q. Did it hurt ? 

A. Yes, sir. 

O. Did vou sav or do anything? 

A. Yes, sir. I hollered and he put his hand over 
my mouth and said, ‘Do not holler, because those 
men will hear you/ 

O. Did he do anything else besides that? 

A. He bit me on my neck.” (R. 1.) 

How grave an error was committed by counsel in ask¬ 
ing the above is apparent from the statements made by the 
alleged corroborating witness. Hazel Knauss, to whom the 
complainant herein, Marion V. Hagan, immediately after 
leaving the scene of the alleged crime, stated: 

“Then you asked her, ‘Did he do anything 
wrong to you?' and she said, ‘No, I wouldn’t let 
him put it into me/ 


“A. Yes. 

“O. Slic made that statement to you, 

“A. Yes. 

“O. He just put it between her legs? 

“A. Yes, sir.” ( R. 21.) 

From the alxwe it will he seen that at the most the 
evidence disclosed was that an attempt had been made 
and not the actual confirmation of the alleged crime. On 
record 2<b it will be noted that the complainant stated that 
she did not make the statement that her mother told her 
to sav that he had put himself inside of her; that she was 
not sore after this thing happened; did not walk lame; 
was not hurt; walked all right; and had never in her life 
done this thing before with anybody: that she did state 
in the Police Court, “If he did anything to me I was go¬ 
ing to have him locked up”: that this statement was made 
before she went on the boat. Despite the fact that this 
was a child of tender years we have her in the position 
where she intends making trouble for the defendant, and 
we have the attorney for the government leading her into 
the details of the transaction. 

Second Assignment of Error. 

“The night you slept on the porch why didn’t 
you go home? 

“A. Because I knew my mother was going to 
whip me. 

“O. On account of what? 

“A. For going out.” ( R. 18-10.) 

Her reasons for not going home had no relevancy to 
tlie inquiry and could only prejudice the defendant. In a 
case of this sort, where the defendant was accused of such 
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a heinous crime, the turning of the balance against him by 
alleged irrelevant and immaterial matters could not have 
but prejudiced him. 

Complaint. 

1 he corroboration of the girl in this case was an essen¬ 
tial, and the mother was allowed to say (R. 24.) the fol¬ 
lowing : 

“O. Mrs. Hagan, when your daughter came 
home, as you have testified, crying, did you notice 
her neck ? 

“A. Yes, sir. 

“Q. What was the condition of her neck? 

“A. Well, she had several bites on her neck, 
and it was swollen. 

“O. What was that? 

“A. She had several tooth bites on her neck, 
and it was swollen, and her cheek. 

“Q. Did you examine her private parts? 

“A. Yes, sir. 

“Q. Will you state what your examination dis¬ 
closed ? 

“A. Well, she was very much swollen. 

“O. Where? 

“A. In her private parts, and all smeared with 
blood, and her clothes. 

“O. On the garments, you mean? 

“A. Yes, sir. 

“Q. What become of the clothes? 

“A. Well, I put them in the laundry." 

It will be noted that the evidence of this complaint and 
of the girl's clothing and of how the girl looked, and 
of the condition of her private parts, related to an inter¬ 
val as found two days after the alleged crime. The child 


had slept on a porch, had been to her grandmother, and 
in permitting the mother to testify as to the condition 
found by her, corroborated the girl and identified this de¬ 
fendant as the man who had committed the offense, :;nd 
who had soiled her clothes. 

The testimony shows (R. 27. ) that the child's condi¬ 
tion could have come from many causes besides the one 
indicated here, and there was no evidence that during 
the two days the child was away from the mother that the 
child had not received this condition from these other 
causes or from such other reasons as might be suggested 
< >rdinarily. 

As to the clothes, the evidence of the mother was that 
there was blood on the garments ( R. *24. ) and the mother 
put them in the laundry. There was no accounting for 
where she had been in those two days, except her own 
word, and there was not a line in the record that these are 
the same clothes that she had on at the time of the alleged 
assault and crime. This surely could not be held as a 
part of the res gestae for the girl had been away from 
home two days, and the evidence as to her condition was 
too remote, and to such an extent was this true that the 
Trial Court stated, when objection was made by counsel 
for the defendant as to the mother telling what she found 
upon her examination ( R. 22.) 

“The COURT. And you object to it on the 
ground that it is too remote, in that it was two or 
three days afterwards?" 

“Mr. O'SHEA. Yes. 

The COURT. Gentlemen, I am inclined to 
think that the objection is well taken." 

And yet. notwithstanding the above, the Court per- 


mitted the mother to testify as to the condition of the 
clothes. 


1 


> 






\ 


In Taylor on Evidence, Vol. 2, par. 557, we find: 

“Though evidence addressed to the senses, if 
judiciously employed, is obviously entitled to the 
greatest weight, care must be taken not to push it 
beyond its legitimate extent. The minds of jury¬ 
men, especially in the remote provinces, are griev¬ 
ously open to prejudice, and the production of a 
bloody knife, a bludgeon, or a burnt piece of rag 
may sometimes, by exciting the passions, and en¬ 
listing the sympathies of the jury, lead them to 
overlook the necessity of proving in what manner 
these articles are connected with the criminal or 
the crime; and they consequently run no slight 
risk of arriving at conclusions, which, for one of 
some link in the evidence, are by no means war¬ 
ranted by the facts proved. The abuse of this 
kind of evidence has been a fruitful theme for the 
satirist 

In Elliot on Evidence, Vol. 4, sec. .*>10<>, we find the 
following: 


Real evidence is often admissible in cases of 
rape. Thus, evidence is not only admissible as to 
the condition of the clothing of the prosecutrix 
for the alleged rape, but the clothing itself may 
be exhibited and put in evidence. It must, how¬ 
ever, he identified as that worn by her at the time 
of the offense. 


In Encyclopedia of Evidence, Yol. 4, p. 


28(>, we find : 


In order to become admissible as demonstrative 
evidence, a sensible object must be shown to have 
some relevancy to or connection with some matter 
in issue; evidence merely raising the conjecture 
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that it is so connected is insufficient to render it ad¬ 
missible. 

The article which it is sought to introduce as 
the particular article involved in a certain trans¬ 
action must he identified as such article as prere¬ 
quisite to its admission in evidence. 


Again, in Yol. <». 


Encyclopedia of Evidence, 


at page 




The clothing of deceased worn at the time of 
the homicide is admissible whenever illustrative 
of or tending to elucidate any material issue in 
the case, as for the purpose of showing the nature 
and location of the wound, the manner in which 
it was indicted, the direction from which the dead¬ 
ly shot was fired, or the relative positions of the 
parties. 


It. however, must be properly identified and 
shown to be in substantially the same condition as 
at the time of the homicide, or at least unchanged 
in any material respect. 


Again, on page <>?-> of the same volume we see: 


Identification of such remains (portions of 
deceased's body) is necessary, and it must appear 
that their condition is substantially unchanged so 
far as such condition has a material bearing on the 
purpose of their admission. 

The statement by the mother as to the result of the ex¬ 
amination which she made ami her narration of the condi¬ 
tion in which she found the clothing of the complainant 
were clearly inadmissible, because it was not shown, first, 
that it had been properly identified, and second, that it 
was in the same condition as on the day of the alleged 
crime. 
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In Myers, et al. vs. The State, 84 Ala., at page 12. 
the court, through Stone, C. J., remarked: 


► 


The expert witness, who had made a profession¬ 
al examination of the girl, the alleged subject of 
the rape, was asked to state the condition in which 
he found her and her clothing. This was ten 
days after the offense was charged to have been 
committed. The witness gave testimony “as to 
the condition of the girl on the 27th day of Jan¬ 
uary, 1888.” He is not shown to have said any¬ 
thing about the clothing. Roth the questions and 
the answers were objected to and exceptions re¬ 
served. 

As there is not shown to have been any testi¬ 
mony given in regard to her clothing, we need only 
say that such testimony would probably have been 
improper, given so long after the alleged offense. 
It can not be presumed that the physician had knowl¬ 
edge of the clothes she had worn ten davs before. 
Rut the question did no harm unless it was 
answered, and in the absence of all statements that 
it was answered we must presume that it was not. 


In Lowe vs. The State, 07 Ga., 703, which was a prose¬ 
cution for a rape, Lumpkin, J., in delivering the opinion, 
said: 

The mother, when offered as a witness, was 
further allowed to testifv that her daughter 
showed her “the clothes she had on at the time,” 
meaning the time when the rape is said to have 
taken place. This was really permitting the mother 
to swear that clothes in question were in fact 
worn by the prosecutrix at the time of her en¬ 
counter with the accused. This certainly was not 
proper, because, as the mother was not present on 
that occasion, her only knowledge as to what 
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clothes her daughter wore at that time must have 
been derived alone from the latter's statements. 


In State vs. Hossack, 1 Id Iowa. 1!)."), 202, the defendant 
was accused of the murder of her husband, John Hossack, 
and in the course of the trial the sheriff took three hairs 
from an ax which was found under the granary, put them 
in his pocket book, and some days later they were placed 
in a bottle and delivered to the county attorney. The 
body of the deceased was exhumed and some hair taken 
from his head near the wounds, and an expert who was 
called as a witness for the state gave evidence tending to 
identify at least one of the three hairs taken from the axe 
as a human hair and similar to those taken from the head 
of Hossack. Objection was made by the defendant that 
the hairs were not properly identified nor anything shown 
as to the manner in which they were kept by the county 
attorney. This objection was over-ruled and the court 
stated : 


In cases of this kind preliminary proof of the 
identity of the thing submitted to the expert, and 
that it has not been tampered with, is recpiired. 

Rogers’ Expert Testimony, 110. 

State vs. Cook, 17 Kan., 204. 

Again, in State vs. Moxley, 102 Mo., the defendant was 
indicted for the murder of his wife, and the post-mortem 
examination of the body of the deceased did not take 
place until some two months after her death, and then 
it seems, from the testimony of several physicians of ap¬ 
parent skill and intelligence, the autopsy was not per¬ 
formed in a proper manner. During the course of the 
trial the court said: 
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“We have ruled that it is permissible to exhibit 
to a jury during a criminal trial the spinal verte¬ 
brae of a deceased person said to have been mur¬ 
dered, in order to illustrate to them the character 
and effect of the wound supposed to have caused 
death. State vs. Wieners, 66 Mo., 13. But, of 
course, before such exhibition can be made of the 
bones, they must be first identified. 

Likewise, in People vs. Hill, 123 Calif., 574, the de¬ 
fendant was convicted of murder in the second degree, 
and the appellate court said: 

The court also erred in permitting the club 
which McClure found in the corral to be received 
in evidence and exhibited to the jury. There was 
no evidence identifying the stick as the one with 
which the defendant struck the deceased, or in any 
way connecting the defendant with it. Both of 
the witnesses who testified to having seen the 
defendant and the deceased together in the corral 
stated that they were unable to recognize it as the 
stick which the defendant had used, and the only 
other testimony relating thereto was that of the 
physician, who said that the blow upon the head 
of the deceased must have been made by some 
rather large and smooth instrument, and that it 
could have been produced by such a stick. But as 
it is evident, from the description of the physical!, 
that the blow could have been produced by any 
other large and smooth implement, it was neces¬ 
sary that there should be some evidence identify¬ 
ing this stick as the one with which the blow could 
have been given before it could be offered in evi¬ 
dence. Otherwise the jury could only conjecture 
that it had been used by the defendant. (See Tay¬ 
lor on Evidence, sec. 557 .) 

In State vs. Goddard, 146 Mo., 177-184, the prisoner 
was indicted for murder, and noted an appeal from con- 


f 
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viction in the second degree. Iluring the course of the trial 
the door of the room in which the homicide occurred was 
offered in evidence, and it was ruled: 

It was perfectly competent to offer the door of 
the room in which the homicide occurred in evi¬ 
dence to show the location of the pistol balls there¬ 
in, hut it should have been first shown by prelimi¬ 
nary questions that it had remained in the same 
condition since the homicide. 

Whart. Crim. Ev. (8th ed.), 7(>7. 

In State vs. Buchler, 10:{ Mo., 20:5-208, we find that a 
c<»at was introduced in evidence, and the court said: 

Evidence having been offered that the coat was 
in the same condition when exhibited to the jury, 
that it was when taken off after the shooting, there 
was no error in admitting it in evidence. W hart. 
Crim. Ev., sec. 707. State vs. Wieners, 00 Mo., 
10. Such evidence, showing as it may the direc¬ 
tion of the ball, might have great weight in de¬ 
termining the respective positions of the parties to 
each other and their attitudes when the shot was 
tired. 

In Parker vs. State, 07 Md., 020, the mother of the 
prosecuting witness testified that on Eridav after the 
Saturday on which the assault was alleged to have been 
committed, she found her daughter’s drawers under cer¬ 
tain steps with blood stains upon them. She was then 
asked this question by the State: “W hat did the girl. Kit- 
tie Wills, say on that occasion was the reason she had hid 
the drawers?" Objection to the question was overruled 
by the court, and the witness was permitted to answer it. 
The answer is thus stated in the bill of exceptions: 

Whereupon the witness in answer stated that 
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the girl, crying all the time (and then follows an 
explanation of what the girl said) * * *. It would 
have been competent to prove on the examination 
in chief that the party alleged to have been injured 
made complaint while the injury was recent; but 
the details and circumstances of the transaction 
can not be proved on such examination by her de¬ 
claration. 1 Greenleaf, sec. 102. The offer now 
under consideration was an attempt to prove by 
her declaration that she had hidden her drawers 
and show her motive for hiding them. When an 
outrage has been committed on a woman the in¬ 
stincts of her nature prompt her to make her 
wrongs known and to seek sympathy and as¬ 
sistance. The complaint which she then makes is 
the natural expression of her feelings. It may 
therefore be shown in evidence as a circumstance 
which would usually and probably have occured in 
case the offense had been committed. But the 
evidence which the court admitted is not of this 
nature. It is simply hearsay; a narration of a 
past event, and not the language of any emotion 
caused by the supposed occurrence. 

In Iowa vs. Tippet, 94 Iowa, (149, the court permitted 
a physical! to give his opinion as to the cause of the death 
when he identified the remains. 

In State vs. Patrick, 107 Mo., 147-103, the court stated: 

The fact of the injured female making com¬ 
plaint. if made prcscati facto, and the state in 
which she was as to her clothing and as to her per¬ 
son, at the time of making complaint, are material 
circumstances and original evidence. 

Rex. vs Clarks, 2 Stark, 241. 

3 Chit. Crim. Law. SI3. 

Some of the courts treat the complaint as part 
of the res gestae; others look at it in a different 
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4 


23 








light, but all concede that the reason the complaint 
is admissible at all is because such complaint is the 
spontaneous and instinctive utterance of the men¬ 
tal and bodily anguish of an outraged woman on 
whom has just been inflicted the greatest and 
foulest of human wrongs. Such complaints stand 
upon the same basis of reception as do other 
expressions of mental and bodily feelings. 
W hether of affection or of pleasure, pain, alarm, 
or anguish, they are original evidence because they 
are the natural language of the emotions of the 
human heart, its suffering and passions. 


W hart. Crim. Ev. (b ed. ), secs. :2(>4, 

27<>. 271, ' 272 , b!)l. 

1 Erect'd. Ev. ( Id ed. ), sec. 1<>'2. 


Instinctiveness, naturalness, and promptness 
form the salient characteristics and test of their 
admissibility. If, however, the complaint be not 
spontaneous and prompt, if it be dragged forth 
from the reluctant lips of the prosecutrix by all 
the appliances of skillful interrogation, then it does 
not possess any of the probative force of a com¬ 
plaint and should not have accorded to it any 
value in determining the issues joined. For this 
cause it is that, where a complaint is thus extorted 
from unwilling lips, courts have rejected it alto¬ 
gether, because of lacking the dominant character¬ 
istics which alone make such utterances receivable 
in evidence. 


In State vs. Stowell, <*><> Iowa, 
speaking about an immediate com 


r»:;r>-r»:u>. the court in 
plaint said : 


Fhe matters would, without doubt, tend to show 
that an offense has been committed by someone, 
but thev would have no tendency to show that the 
defendant was the perpetrator. The same results 
would follow if the assault had been committed bv 
another person. In State vs. Painter, .>() Iowa, 
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i517, it was said the corroborating evidence must 
point to the defendant and single him out from 

other persons. 

Tii Hornbeck vs. The State, 35 Ohio State, 277-280, in a 
case where defendant was indicted for assault with intent 
to commit a rape, and where the facts showed that she 
was 23 years of age but an imbecile and mentally incapable 
of testifying as a witness, the State called her mother who 
testified that, having left her daughter in the care of her 
grandmother for a few minutes and as she was returning, 
Ada came and met her and told her that a peddler of rat 
medicine had been at the house in her absence ; the witness 
was then permitted to go on and give Ada’s declarations 
as to what the peddler had done to her in the woodhouse, 
which declarations tended strongly to prove the commis¬ 
sion of the alleged offense. Objection was made, over¬ 
ruled, defendant excepted, and the Ohio court said: 

Therefore, while we do not restrict the scope 
of the rule as to the declarations of the female, 
made shortly after the violation or attempted vio¬ 
lation of her person, as established in this State, 
being receivable in corroboration of her testimony, 
we do hold that such declarations are not re¬ 
ceivable as evidence in chief to prove the com¬ 
mission of the offense, and that there was error in 
admitting them in this case. 

But it may be said that the declarations of 
Ada were admitted “only to show how she was 
conducting herself when the mother found her" ; 
that they were competent for this purpose and 
that the court excluded them from the jury for any 
other purpose. 

We do not wish to he understood as holding that 
evidence of how she was conducting herself, the 
condition of her person as to injuries and the 
condition of her clothing as indicating that 
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she had been abused when her mother found 
her were not admissible in evidence. Very 


clearly such evidence was competent. I hit it 
was the declarations of Ada. as to what the 
peddler of rat medicine had said and done 
to her. that were objected to. It will be observed 
that these declarations not only tended to prove 
facts by which the accused could be identified, but 


also to prove 


these declarations being in evidence we do not see 


how a conviction could have been had. It is mani¬ 


fest to us that notwithstanding the instructions of 
the court, excluding the declarations for any pur¬ 
pose other than that above stated, the jury must 
have disregarded the instructions and taken the 
declarations of Ada as proof of the offense 
charged. The error of the court in admitting the 
declarations was not cured by the instructions given 
to the jury in respect thereto. They were still 
prejudicial to the accused. 


In People vs. Gage, t>2 Mich., 2M-277>, it is stated : 


The lapse of time occuring after the injury and 
before complaint made, is not the test of admissi¬ 
bility of the evidence, but it may be considered as 
affecting its weight; and when complaint is not 
made promptly, the delay calls for explanation be¬ 
fore the court will admit it. 


State vs. Niles, 47 Yt., < v 2. 

Higgins vs. People, .“>8 X. Y., .477. 
People vs. Brown, 7»4 Mich., .“>41. 


Likewise, in Patten vs. State, ' 17 Ga., 240-247, 


mother of the deceased during the argument for the State 
was handed the shirt of the boy who had been killed, and 


she was requested to take it and show to the jury where 
the bullets wene through and where the blood had stained 
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the garment. The court held that this exhibition was re¬ 
versible error. 

Was the evidence admissible as to how the girl looked 
two days after the alleged occurrence? It will be noted 
that this is a case where the complainant claimed she had 
never been guilty of this sort of wrongdoing before; that 
she did not feel sore or hurt or suffer any inconvenience 
in walking. Her testimony needed corroboration, and 
the Government sought to corroborate her by extraneous 
circumstances. In the immediate vicinity of the alleged 
crime, before her mind—if she could fashion a story— 
was made up, and while it was free and clear she tells 
her girl companion that she had not allowed the defend¬ 
ant to have intercourse. She remains away from home, 
in the meantime having gone to her grandmother's, makes 
no complaint there, and there was nothing in her condi¬ 
tion while there as far as we can learn to excite comment 
or cause suspicion, for no notice was taken of her particu¬ 
larly; and on the second day after the alleged occurrence, 
when she had slept on a porch all night, she returns to 
her mother, and her mother is allowed to state in cor¬ 
roboration of the girl how she looked, how her eves were, 
the exhibition of such nervousness as she indicated, her 
appearance generally, all of which could have occurred 
from other causes than that alleged in the indictment and 
might be explainable upon other theories. Particular 
attention was called to the condition of the clothing, and 
there was not one line of evidence to show what condi¬ 
tion it was in before this day, what the condition was be¬ 
fore the alleged occurence, not one line to account for 
what may have happened while the child was away from 
home, while at her grandmother's, or the night she slept 
on the porch; and yet the defendant was prejuiced by the 
admission of the mother’s testimony as to the condition 
which she found after the girl had been through these 
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various conditions. I here is not one line of evidence in 
the record that the clothes she had on at the time of the 


alleged crime, and before this evidence was admissible it 


must he shown what the condition of the clothing was 

o 

before the time of the alleged offence. 


Hearsay Evidence of Ernest T. Hagen. 

Earnest 1'. Hagen was the father of the child, and de¬ 
spite the fact that he did not know anything of her condi¬ 
tion as it was discovered afterwards ( Rec. 2(5), he was 
allowed to give the result of what his wife had stated to 
him about her condition. Counsel for the defendant ob¬ 
jected to this and objected to him giving evidence as to 
what the condition ot the girl’s clothing was and as to her 
face: he states that he was not alarmed at her condition, 
did not call a doctor, did not go to the station house until 
the next evening, so that there was nothing in the girl’s 
condition which would warrant him in assuming that 
there was anything really wrong with the girl; that he 
took the girl to the station house more to frighten her 
than anvthing else: that he did not think there was anv- 
thing serious the matter with her. Notwithstanding this, 

o o 

the court asked him: 

“0. 1 will ask this question, whether you did 
not think there was any reason to be alarmed, and 
did not take her at that time. Did you know any¬ 
thing of her condition as it was discovered after¬ 
ward? A. No, sir; not until my wife told me.” 

This was evidence given in support of the child, and 
despite the fact that the father saw nothing of an alarm¬ 
ing nature, had no thought of anything serious, the court 
allowed him to give hearsay evidence as to what his wife 
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told 1] im, which hearsay evidence enabled him to place 
himself in a position where he would be alarmed at the 
condition of the child. 

1'his hearsay evidence would only have prejudiced the 
defendant. 

It will be remembered that the complaint was not 
made immediately, but as soon as reasonable opportunitv 
offered. 

The alleged statements made by the wife to the witness 
Ernest T. Hagen are narrative in form, and detailed 
causes which produced symptons of a condition in the 
mind of the witness rather than the actual condition 
itself, and on that ground are inadmissible, if for no 
other. 


Jt is true that words spoken by either party during a 
combat are admissible as part of the res gestae because 
they serve to illustrate their acts and are simultaneous in 
point of time and are really a part of the acts; but when 
the combat lias ceased and the parties have withdrawn 
from the presence of each other the account which one 
may give of* what occurred during the encounter is not 
admissible in evidence against the other. The case at 
bar does not come within the principle of a simultaneous 
or a contemporaneous statement, as of a man who has 
been run over by a cab who was heard to groan by some¬ 
one standing near him; or the statement of a bleeding 
woman that she had been stabbed bv her husband: or the 


statement of 
quarters of a 
to the first 


a person injured made within three- 
minute after receiving the fatal shot 
person who reached him; or a 


statement made within one minute after the shot to 


a person who heard it and toward whom the wounded 
party ran instantly upon receiving it. The case at bar 
does not come up to these requirements. We have the 
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condition here of the husband not being alarmed by any¬ 
thing that he saw, not testifying as to anything he saw, 
but giving the result of the suggestions, surmises, and 4 

conclusion reached by the wife, and it is respectfully sub- < 

mitted that the testimony was improperly admitted. 

II. 

1 

Improper Argument of Counsel. 

During the course of the argument to the jury Mr. 

Wampler addressed the jury and stated ( Rec. 29) : 

Gentlemen, I say the law is this: that if you be- ^ 

lieve there was penetration to any extent, not the 
full length of the male organ, but if he endeavored 
to have sexual intercourse with this little girl, if 
he effected penetration in her private parts to any 
extent, the crime, in the eyes of the law, was com¬ 
plete ; and, gentlemen, before you can find that 
there was no penetration, you must account, and 
counsel upon the other side must account, for the 
blood upon that child’s clothing, and for her pri¬ 
vate parts being red and swollen, as testified to by 
the Defendant’s own witness. Dr. King. 

Mr. O'SHEA. If the Court please, I submit it 
is not incumbent upon me to account for any blood 
upon this child, and I am going to ask your Honor 
to withdraw a juror and continue this case on 
account of that improper remark of the District 
Attorney to this jury. 

The COURT. The remark, as I understand it, 
is not improper, and your motion is overruled. I 
assume that the prosecuting attorney is not talking 
about any change of the burden under the law 
which compels the Government to prove every¬ 
thing that makes up this crime beyond a reasonable 
doubt. That does not change the law, and I do 
not understand it is so suggested. As I under- 


30 




stand it, what he has done is merely to say that if 
you want to dispute the evidence of penetration as 
he has urged it, or it has been testified to, then it 
would be incumbent upon you, in order to under¬ 
stand that evidence in any other way, to show how 
the blood got there. That is all I understand by 
that. Of course, it does not change the burden, 
and the Government must prove the crime beyond 
a reasonable doubt. 

Mr. O’SHEA. Your Honor will allow me an 
exception. 

A case remarkably analogous to this is found in People 
vs. Lange, !M) Mich., 455-458. The respondent was con¬ 
victed of embezzlement under an information containing- 

o 

five counts, and in the opinion by Grant, Jr., we read the 
following at page 458: 

The complaint is made of its intemperate lan¬ 
guage used by counsel for the people in his argu¬ 
ment to the jury, and at other times during the 
trial. 1 deem it necessary to mention but one. It 
was made in the closing argument to the jury and 
is as follows: 

Mr. Cook tells you—he makes a long argu¬ 
ment to you about the injustice of having this 
case presented with only half of the testi¬ 
mony, and he assumes that if it had all been 
here,—if the books had all been here,—there 
would have been something else to it. Xow. 
on the contrary, we have to say it laid with 
them to show, if we have introduced testi¬ 
mony here to show that probably their client 
will be guilty, it lays with them to overcome 
it. Gentlemen, what are they here for: for 
the purpose of stifling justice, for the purpose 
of leaving testimony out of the case: and for 
the purpose of presenting to you just as little 
of this case as they can present or as can be 



presented on this record, and they say that, 
because we have not produced that we ought 
to pr<xluce— 


Counsel at this point was interrupted by counsel 
for the respondent, and exception taken. Counsel 
for the people then proceeded to use language more 
intemperate than the above. The use of such lan¬ 
guage lias been frequently condemned by this court 
and new trials granted in consequence. There is 
no occasion for resort to such language. It does 
not tend to reach justice, the true object of every 
law suit. If language had been used in behalf of 
the respondent which might be considered a just 
provocation for the above the record does not dis¬ 
close it. It is the duty of trial courts to keep at¬ 
torneys, both for the people and respondent, with¬ 
in the boundaries of legitimate argument and to 
promptly check either when they exceed it. 

But this language was objectionable for another 
reason. IT WAS BASED UPOX THE 
THEORY THAT THE PROSECUTION HAD 
MADE OUT A CASE OE PROBABLE GUILT 
AND THAT THE BURDEN OE. PROOF 
WAS THEN SHIFTED UPON THE DE¬ 
FENDANT TO OVERCOME IT. 

Conviction reversed and a new trial ordered. 

In State vs. Erb, !> Mo., Appeals, f>88, it is said that it 
is improper for the circuit attorney in his closing argu¬ 
ment in a trial charging murder in the first degree to tell 
the jurv that where the charge of murder in the first de¬ 
gree the defenss of insanity admits that the charge is 
proved; and the court’s refusal to withdraw the remark 
on the defendant’s motion is substantial error. 

Blackman vs. The State of Georgia, 78 Ga., 51)2, a mur¬ 
der case, was reversed because, despite the objection of de¬ 
fendant's counsel, one of the counsel for the State re- 
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ferred to wliat the prisoner in his motion for continuance 
said lie could prove, and to mention that the defendant 
had failed to prove what he said he could prove, and to 
insist upon this before the jury as an evidence of guilt. 
Page 596: 

The defendant may be guilty and may have been 
proved to be guilty, but his guilt could be estab¬ 
lished only by legal testimony properly introduced 
to the jury by witnesses with whom he was en¬ 
titled to be confronted. Has the defendant had a 
fair trial with none but legal testimony before the 
jury? We think not. We cannot undertake to 
say what influence the circumstances improperly 
insisted upon in the argument may have had upon 
the jury, and a new trial is therefore granted 
solely upon the twenty-third ground of the motion. 
(This was the motion on the improper remark of 
counsel for the State.) 

In Davis vs. State. lflS Ind., 1 1-15, the attornev for the 
State in his argument to the jury said: 

“Gentlemen of the jury, the defendant did not 
go on the witness stand and testify in this cause. 
He knew we had his neighbors in court and that 
we would impeach him if he did testify.” 

The comments upon evidence that might have 
been, but was not, given by witnesses, neighbors 
of defendant, who the jury were told were sitting 
uncalled in court, were particularly objectionable. 
It is the business of an attorney to comment upon 
the evidence which has been given, not upon that 
which might have been given. To arrive at the 
exact truth and justice of the case according to the 
facts and the law should be the aim of all forensic 
strife, and to this end the utmost power of logical 
reasoning and deduction or proper illustration niav 
be employed. To master and put them under con- 


tribution are the marks of the accomplished advo¬ 
cate. ( Page 1 7.) 

We cannot avoid the conviction that the appel¬ 
lant’s case was unfairly presented to the jury, and 
that in the interests of justice he should have a 
new trial. 


In People vs. O Prien, (>S Mich., 4(>S, respondent was 
convicted of malicious trespass, and the prosecuting at¬ 
torney in his address to the jury asked the jurv to con¬ 
sider the fact that the father and mother of the respondent 
were not sworn for the respondent as witnesses as being 
a circumstance pending to show the guilt ('if respondent: 
these remarks were objected to by respondent’s counsel, 
and despite the fact that the court further directed the 
prosecutor to refrain from commenting upon the fact 
that the respondent's mother was not produced as a wit¬ 
ness in his behalf, respondent’s counsel requested an in¬ 
struction that the jury were not to draw any inference un¬ 
favorable to the respondent from the fact that the father 
and mother did not testify. This instruction was not 
given, and the court, at page 475, said: 


It seems to me that in no event could any legiti¬ 
mate inference be drawn against the respondent 
because of his silence upon the occasion testified 
to by Cobb and Miller. The introduction and re¬ 
taining of this evidence in the case was error, and 
the remarks of the prosecutor and the court to the 
jury as to the failure of the respondent to swear 
his father as a witness must have been based upon 
tins testimony erroneously in the case. The whole 
proceeding in this respect was harmful and preju¬ 
dicial to the rights of the accused. 


In Johnson vs. The State, <>•> Miss., !ll:>, the defendant 
failed to call his wife as a witness in his behalf, and the 
court held that if his failure to do so could be construed as 
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a circumstance against him, his privilege and option in the 
matter would be annulled and he would be compelled in 
all cases to introduce her or run the hazard of being con¬ 
victed on a constrained, implied confession or admission, 
or to make explanation for not introducing her. And 
upon this, as other grounds, the opinion reversed the lower 
court. 

An analysis of the remark made hv the Assistant Dis¬ 
trict Attorney to the jury shows it to be that it was the 
law that the defendant, despite the fact that he had not 
taken the stand, and despite the fact that the presump¬ 
tion of innocence with which he started out remained 
with him throughout the trial and was still with him, was 
called upon by the Government to account for the blood 
upon the child’s clothing and for her private parts being 
red and swollen. 

In State vs. LaPage, 57 X. H., 245, 280, a case which 
lias almost become hornbook law, so often has it been 
quoted, it is said : 

It is a maxim of our law that every man is pre¬ 
sumed to be innocent until he is proved to be 
guilty. It is characteristic of the humanity of all 
the English-speaking people that you cannot black¬ 
en the character of a party who is on trial for an 
alleged crime. Prisoners ordinarily come before 
the court and a jury under manifest disadvantages. 
The very fact that a man is charged with a crime 
is sufficient to create in many minds a belief that 
he is guilty. It is quite inconsistent with that fair¬ 
ness of trial to which every man is entitled that 
the jury should be prejudiced against him by anv 
evidence except what relates to the issue; above 
all, should it not he permitted to blacken his char¬ 
acter to show that he is worthless, to lighten the 
sense of the responsibility which rests upon the 
jury, by showing that he is not worthy of painstak- 
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ln & an( l care; in short, that the trial is what the 
chemists and anatomists call ‘V.r perimcntuin in 
cor pore vile." 


In Stale vs. Harness, ?(> IVic. Rep., 71)1, which was an 
appeal from the district court, the defendant being charged 
\\ ith the commission of the crime of rape, the county at¬ 
torney was permitted to use highly inflammatory remarks 
to the jury and work upon the jury by saving that it was 
n° wonder the people of the South are often provoked 
to take the law into their own hands. The court said; 


It is immaterial what prompted him to use such 
language. 1 here is no excuse for it. and its ef¬ 
fect could only tend towards prejudicing the jury 
against the defendant. The fact that the defend¬ 
ant was charged with one of the most revolting 
crimes known to humanity does not close the doors 
of the court to him. He is entitled to a fair and 
impartial trial by an unbiased and unprejudiced 
iur\, and it was and is the duty of the court, aided 
by the prosecuting officer, to surround him with 
the safeguards of the law. All men arc presumed 
to be innocent until the contrary is shown, and this 
pi esumption shields the humblest as well as the 
most depraved citizen when charged with a crime. 

Counsel for the appellant immediately called the court's 
attention to the remarks of the District Attorney and at¬ 
tempted to have them corrected, but these remarks are of 
such a characer that neither rebuke by the court nor re¬ 
traction by the District Attorney could entirely remove 
their sinister influence, and a new trial should be promptly 
ruled regardless of all else. 


Chicago, etc., R. Co. vs. Kellogg, r»5 Neb., 74,S. 

Kansas City Southern R. Co. vs. Murphy, 74 
Ark., 25Q. 
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Davis vs. State, 10 Ohio Circuit Decisions, 738. 
Gavvn vs. State, 7 Ohio Circuit Decisions, 10. 


There could be no withdrawal by the District Attor¬ 
ney, because he told the jury, practically speaking, that 
the burden of proof had shifted, and the remarks by the 
court did not alleviate the condition. 

A defendant should not be compelled to incriminate 
himself, and the calling upon the defendant or his coun¬ 
sel to account for the condition which existed in this case 
removed from the defendant the presumption of inno¬ 
cence with which he should be surrounded. It will be 
noted that the court in its refusal of the prayers denied 
the defendant a prayer on reasonable doubt, and we have 
looked in vain through the charge for any statement as 
to what constitutes reasonable doubt, the court leaving it 
to the jury by saying that— 

You know what reasonable doubt means, and 
you know this defendant is entitled to that doubt 
until it has been removed by evidence which leaves 
no reasonable doubt in your minds. (Rec. 32-33.) 

In the presence of the jury the prisoner is asked 
to make evidence against himself. The court 
should not have permitted the pan of mud to be 
brought before the jury, and the defendant asked 
to put his foot in it. We are satisfied the jury 
was improperly influenced thereby, and it is no 
sufficient answer that the judge afterwards told the 
jury that the refusal to put his foot in the mud 
was not to be taken as evidence against him. 

(Stokes vs. State, 5 Bax., 018). 

3 American and English Cyc. of Law, 402, 
note 2. 

Kelly vs. People, 55 X. \ ., .705. 

State vs. Pratt, 20 Iowa, 207. 

Com. vs. Kenney, 12 Met.. 235. 
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A defendant is never to be compelled to disclose 
matters which are immaterial as evidence to sup¬ 
port the plaintiff’s contention, nor is he obliged to 
answer vexations or impertinent questions asked 
from curiosity or malice. ( 1. Pomeroy Equity, Sec. 
201, citing cases. ) 

In the case of Rice vs. Rice, reported in 1 1 L. R. A., 
.V.H. it was held that a master taking testimony in a suit 
in chancery has no power to order a person who has ap¬ 
peared as a witness and has not taken the stand, to re¬ 
move her veil so that she may he identified by a witness 
who is under examination, on the ground that it would 
he compelling her to furnish evidence against herself. 

How much stronger is the contention made here, com¬ 
pelling the defendant or his counsel to account for con¬ 
ditions which existed or are supposed to have existed on 
the clothing and on the body of the prosecutrix! 

Attention is invited to People vs. Fielding, 40 L. R. A., 
041 ( 1.18 X. V., f>42), wherein the reversal of convic¬ 
tion because of unfair and irrelevant argument or state¬ 
ments of facts by the prosecuting attorney, is fully and 
amply covered. 

In Ivy vs. Georgia, lid Ga., 1002, where a solicitor- 
general in his address to the jury uses highly improper 
language, not authorized by the evidence or any fair de¬ 
duction therefrom, and the counsel for the accused objects 
thereto and moves the court to declare a mistrial, which 
the court refuses, an exception is taken to the ruling, the 
Georgia court stated that he reversed the judgment and 
granted a new trial in the interests of justice and of fair 
and impartial trials. 

In Idaho vs. Irwin, 00 L. R. A., 710, the defendant 
was convicted of the crime of rape alleged to have been 
committed on one Dora Erwin, a female child, who at 



the time of the alleged offense was 14 years and 11 
months of age. During the course of the examination 
of the son of the defendant the assistant prosecutor, 
among other things, under the guise of impeaching the 
witness, asked improper matter; and the Idaho court, af¬ 
ter reviewing the authorities, stated: 

It will be observed from the foregoing authori¬ 
ties that the courts do not look with favor upon 
the action of prosecutors in going beyond any pos¬ 
sible state of facts which can be material as to the 
guilt or innocence of the defendant in a particular 
case for which he is upon trial. Prosecutors too 
often forget that they are a part of the machinery 
of the court and that they occupy an official posi¬ 
tion, which necessarily leads jurors to give more 
credence to their statements, action, and conduct 
in the course of the trial and in the presence of the 
jury than they would give to counsel for the ac¬ 
cused. It seems that they frequently exert their 
skill and ingenuity to see how far they can trespass 
upon the verge of error and generally in so doing 
they transgress upon the rights of the accused. It 
is the duty of the prosecutor to see that a de¬ 
fendant has a fair trial, and that nothing but com¬ 
petent evidence is submitted to the jury, and above 
all things, he should guard against anything that 
would prejudice the minds of the jurors and tend 
to hinder them from considering only the evidence 
introduced. When he has submitted all the facts 
in the case to the jury he should be content, but he 
should never seek by any artifice to warp the minds 
of the jurors by inferences and insinuations. 


i The statement of the Assistant District Attorney to the 

k jury as found on page 20 of the record is to the follow¬ 

ing effect: “And I want to call vour attention to another 

o 

thing and that is this: that if the male organ of this De- 
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tendant penetrated within the 1 i]^s of this little girl s pri¬ 
vate parts, then this Defendant at the bar is guilty as in¬ 
dicted/* 

\Ye do not understand that to be the law. \\ e believe 
the authorities are all to the effect that there must be a 
res in re. and if this theory is upheld it will permit the 
defendant to be convicted on the slightest evidence of 
contract. 

Such is not the intention, and at common law while an 
emission was necessary, yet we believe that the evolution 
of the crime still contemplates that there must be a pene¬ 
tration or a res in re. 

Furthermore, the language used by the Assistant Dis¬ 
trict Attornev as found on page .*50: “She was almost 
crushed as she saw this child of her womb deflowered and 
debauched and defiled, and then, like a good mother, like 
a <rood wife, she did not tell the husband right awav; and 
whv? Because one crime she saw had been committed 
against her little girl, and is it not reasonable, gentlemen 
of the jury, is it not reasonable to you, as men, to con¬ 
clude that the reason she did not tell her husband right 
away, was because she feared for something that he might 
do. and then—" was improper. When the testimony in 
this case is impartially and unbiasedly considered, it will 
be seen that the atmosphere which surrounded this de¬ 
fendant would not but be prejudicial. As this Court has 
stated in the Billings case, it is the purpose to give a fair 

trial, and this defendant did not have a fair trial. 

» 

III. 

Refusal of the Prayers. 

It is respectfully insisted that the rejection of the 
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prayers was prejudicial error. Particular attention is 
called to the fifth prayer, to the effect that, “The jury are 
instructed that it is unsafe to convict upon the uncorro¬ 
borated testimony of Marion Hagan." 

The ninth prayer should have been given: 

\ 

IX. You are further instructed that the defend¬ 
ant is presumed t<y be innocent until his guilt is es¬ 
tablished by such evidence as will exclude every 
reasonable doubt. Therefore the law requires that 
no man shall be convicted of a crime until each 
and every man of the jury is satisfied by the evi¬ 
dence in the case to the exclusion of every reason¬ 
able doubt that the defendant is guilty as charged. 
So in this case if one of the jury after having duly 
considered all the evidence and having consulted 
with their fellow jurymen should entertain a rea¬ 
sonable doubt as to the truth of the charge, the 
jury in such case cannot find the defendant guilty. 

The above prayer gave a definition of reasonable doubt, 
which was absolutely necessary in this case in view of the 
improper remarks made by the District Attorney to the 
jury. The jury were told to handle the case with the ex¬ 
planation that “You know what reasonable doubt means, 
and vou know that this defendant is entitled to that doubt 
until it has been removed by evidence which leaves no 
reasonable doubt in your minds." This was not suffi¬ 
cient, and it is respectfully insisted that prayer IX is a 
good statement of the law and should have been granted. 
( Rec. 32.) 


IV. 


Prejudicial Action of Clerk. 


The 25th, 2(>th, 27th and 28th assignments of error 
will be considered together. 


A 
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1 lie defendant was on trial on the charge of carnal 
knowledge. 4 he court, at the request of the defendant’s 
counsel, stated that the jury might bring in three verdicts 
( Rec. “»4 ) : “Either that of ‘Xot guilty,’ or that of ‘Guilty 
as indicted,’ or you may find ‘Xot guilty as indicted,’ but 
guilty of attempt to have carnal knowledge.” 

1 he jury, having retired, returned to the room and 
stated that they found the defendant “Guilty,” and the 
l lerk of the Court without warrant of law or anv right 
stated. Guilty as indicted. Counsel objected to this and 
called the Court’s attention to the fact that the Clerk had 
done this, and yet the Court sent the jury out without in- 
stiuctmg them as to the kind of verdict tliev might bring 
in. f hits we have the jury retiring with the words of 
the Clerk ringing in their ears, “Guilty'as indicted,” and 
the elimination of the question of an attempt. It is the 
contention of counsel that the verdict as originally ren¬ 
dered was bad for uncertaintv, for the jurv might have 
found under the word “Guilty that he had actually com¬ 
mitted the offense or was guilty of an attempt to commit 
the offense. Counsel made seasonable objection, and it 


was the duty of the Court to advise the jury as to what 
they should do under the circumstances. A verdict inade¬ 
quate m form or substance should not be received; but 
the jury should be required to perfect it, either in the 
pi esence of the couit, or by retiring for the purpose to 
their room, due consultation having been had with the 
judge and, if necessary, further evidence delivered. 

'flie influence exercised by the clerk was improper. 

In Allen vs. Commonwealth, 2 Leigh (Va. ), 727 , the 
Clerk of the Court erroneouesly advised the jury that the 
punishment for the crime of larceny was to be not less 
than two nor more than three years; the jury found the 
prisoner guilty and ascertained his punishment to be two 
years. The Appellate Court, notwithstanding, said: 
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But, we think, the Circuit Court ought to have 
set aside the verdict against the prisoner, and or¬ 
dered a new trial. The charge given by the Clerk 
to the jury was erroneous and was well calculated 
to mislead them, as to the legal term of imprison¬ 
ment. It was equivalent to an instruction from 
the court; it was given by an officer of the court, in 
the usual course of his duty, in the presence and 
hearing of the court; and, not having been cor¬ 
rected by the court must be regarded as having 
been sanctioned by it. What effect it had, does 
not appear from anything in the record. But it 
may have induced the jury to agree upon the term 
of two years for the prisoner's confinement in the 
penitentiary, believing that to be the minimum, 
when, if they had been correctly informed of the 
law, they might have ascertained his imprisonment 
to be one year only. This error was not corrected 
by what was done by the attorney for the com¬ 
monwealth. The power to pardon was not in his 
hands. His waiving and remitting one year of the 
term was a void act, and ineffectual to any pur¬ 
pose. It left the verdict entire, and being entire, 
the judgment rendered bv the court was not ac¬ 
cording to the verdict. Judgment reversed. 

It leas error for the Court not to direct the jury as to 
hozv its vcrddict should be rendered. 


Thompson vs. State, 88 Miss., 226. 

State vs. Underwood, 44 La. An., 1114. 

Loew vs. State, 60 Wis., 559. 

Snyder vs. U. S.. 112 U. S., 216. 

When a verdict is informal or incomplete. Bishop's 
Criminal Practice, third edition, volume 1, page 621, says: 

“If the Court does not interpose an objection to 
the verdict when rendered the parties should and 
have it corrected." 


V 
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Again the same authority saws: 


“Should a verdict be accepted from the jury so 
imperfect in form that there can be no judgment 
upon it, the consent of both parties to it will be 
presumed, because either was entitled to have it 
perfected when rendered." ( Bishop’s New Crimi¬ 
nal Law, 1)1)8. ) 


“Lntil the verdict is received and recorded it is 


no verdict, and the jury have the right to alter it." 
( Graham and \\ aterman on New Trials, volume 
d, p. 1400.) 


Failure to object to a defective verdict when it is ren¬ 
dered waives the right to move for a venire de novo. 

1 hat this verdict was prejudicial is apparent from the 

fact that if the jury had returned a verdict of “Guiltv of 

• w 

an attempt" the defendant would have been sentenced to 
jail for 11 months and 21) days. Under the verdict which 
was rendered by the jury, improperly and as suggested by 
the Clerk, the defendant received 12 years. 


In State vs. Godwin, C58 N. C., r>8d-5Sr>, we find: 


Before a verdict returned into open court by a 
jury is complete it must be accepted by the Court 
for record. Jt is the duty of the judge to look 
after the form and substance of a verdict so as to 
prevent a doubtful or insufficient finding from pass¬ 
ing into the records of the Court. For that pur¬ 
pose the Court can at any time while the jury are 
before it or under its control see that the jury 
amend their verdict in form so as to meet the re- 
(juirements of the law. \\ hen a jury returns an 
informal, insensible, or repugnant verdict, or one 
that is not responsive to the issues submitted, thev 
may be directed bv the Court to retire and recon¬ 
sider the matter and bring in a proper verdict, 
i. e., one in proper form. But it is especially in- 


44 





I 

f 

> 


cumbent upon the judge not even to suggest the 
alteration of a verdict in substance, and in such 
matters he should act with great caution. In our 
own State these views are supported by the great 
names of Taylor and Henderson in State vs. Ar¬ 
rington, 7 N. C., 573. * * * This is the view taken 
by nearly all the courts in the Union. A verdict 
which must be “interpreted," one which requires a 
course of reasoning to demonstrate its meaning 
ought not to be accepted. Verdicts should be able 
to speak for themselves. 

In State vs. McCormick, 84 Me., 500-572, the defend¬ 
ant was tried on an indictment for rape. The jury was 
allowed to separate after agreeing upon a verdict and be¬ 
fore it was returned into court, which was done without 
the knowledge or consent of the defendant; the verdict 
was on a piece of paper with nothing upon it but the word 
“guilty." It did not state the name of the defendant, nor 
was it authenticated by the signature of the foreman. The 
court said that the verdict could not be accepted, and in 
reversing used the following language: 

There is one other ground on which the court is 
urged not to grant a new trial, and that is that the 
errors were in matters of form merely. When a 
man’s liberty for life or for a term of years even 
is involved in a trial it is his right to insist that all 
the proceedings shall be strictly according to law. 
If one of the safeguards which the law throws 
around a man’s liberty may be disregarded to-day 
another mav be to-morrow and another the next 
day, and so on until they are all swept away. The 
proper place to stop is at the beginning. 

In People vs. Sepulveda, 59 Calif., 342, the jury re¬ 
turned the following verdict: “Verdict: We the jury find 
the dcfcndcinccs guilty as charged in the inditscmcnt." 
Defendants were indicted for the crime of grand larceny, 
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Mr. Bishop stales the law on this point as follows: 


As already intimated (referring to section Sill, 
which see), there ought never to be a defect in the 
\ cm diet. It is in the power equally of the prisoner 
and the prosecuting attorney to have it kept right, 
and suppose the prisoner chooses not to interfere 
and suffers a defective verdict to he entered, as his 
interest will always prompt him to do, in prefer¬ 
ence to a verdict of guilty in due form, he by thus 
failing to interpose waives his objection to"being 
put a second time in jeopardy for ti e same of¬ 
fense. In all such cases, therefore, the verdict is 
simply set aside as a nullity and a new trial or¬ 
dered. The court cannot, instead of this, make 
the verdict or judgment what it thinks it ought to 
be. 

1st Bishop C r. Pro., 842, and cases cited. 

1 his is not a case of doubt, but of entire uncer¬ 
tainty as to what the defendant has been guilty of. 

The verdict, therefore, is simply void and a 
new trial must be had. 

In Shaw vs. State, 2 Tex., Ct. App., 487, the jury re¬ 
turned a verdict as follows: “We, the jury, find the de¬ 
fendant guilty and asses the punishment at 2 years.” 
Held, that the verdict is not such a finding as is required 
by law, and because the court attempted to correct it a 
new trial should be granted. 

In \\ ilson vs. State, *48 Ind., the jury neglected to dis¬ 
qualify the defendant, and the court held it error. 

Underwood vs. State, 2 Ala., 745. 

Sergeant vs. State, 11 Ohio, 472. 

It is held by the authorities that the prejudice must ap¬ 
pear. Decennial Digest, 1104, under the heading Crimi¬ 
nal Law. 
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Allen vs. 


State, 20 Ark., 


O o * 
O O *) 


It is impossible for counsel to speculate what effect the 
action of the Clerk had upon the jury, when we consider 
that the jury went out and returned a verdict of guilty 
under the first count, notwithstanding that defendant's 
counsel asked differently. 


V. 

Bill of Exceptions. 

As stated at the outset, the justice who presided in this 
case died before the bill of exceptions could be signed, 
and under section 053 of the revised statutes the suc¬ 
cessor in office believed that he had the authority to sign 
the bill of exceptions, after having read the record of the 
stenographic notes. While it is not the intention of 
counsel for appellant here to insist upon the point raised 
in the assignment of errors, that the judge had no au¬ 
thority and was without warrant of law, yet it is hoped 
that this court will see fit to give an expression on the 
question. 

In Maloney vs. Adsit, 175 U. S., 281, which decision 
called forth the amendment to section 953, the Supreme 
Court said: 

Allowing and signing a bill of exceptions is a 
judicial act which can only be performed by the 
judge who sat at the trial; and section 953 of the 
\ revised statutes is intended to provide and does 

provide that no bill of exceptions can be deemed 
sufficiently authenticated unless signed by the 
judge who sat at the trial or by the presiding judge 
if more than one sat. 
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Again the same authority says: 


“Should a verdict he accepted from the jury so 
imperfect in form that there can be no judgment 
upon it, the consent of both parties to it will be 
presumed, because either was entitled to have it 
perfected when rendered.” ( Bishop’s New Crimi¬ 

nal Law, 008.) 


“Until the verdict is received and recorded it is 
no verdict, and the jury have the right to alter it.” 
(Graham and Waterman on New Trials, volume 
140(3.) 


T P 


Fail ure to object to a defective verdict when it is ren¬ 
dered waives the right to move for a venire de novo. 

1 hat this verdict was prejudicial is apparent from the 

fact that if the jury had returned a verdict of “Guilty of 

• ■» 

an attempt” the defendant would have been sentenced to 
jail for 11 months and 20 days. Under the verdict which 
was rendered by the jury, improperly and as suggested by 
the Clerk, the defendant received 12 years. 


In State vs. Godwin, 138 X. C., .*>83-585, we find 


Before a verdict returned into open court by a 
jury is complete it must he accepted by the Court 
for record. It is the duty of the judge to look- 
after the form and substance of a verdict so as to 
prevent a doubtful or insufficient finding from pass¬ 
ing into the records of the Court. For that pur¬ 
pose the Court can at any time while the jury are 
before it or under its control see that the jury 
amend their verdict in form so as to meet the re¬ 
quirements of the law. When a jury returns an 
informal, insensible, or repugnant verdict, or one 
that is not responsive to the issues submitted, they 
may be directed by the Court to retire and recon¬ 
sider the matter and bring in a proper verdict, 
i. e., one in proper form. But it is especially in- 





cumbent upon the judge not even to suggest the 
alteration of a verdict in substance, and in such 
matters he should act with great caution. In our 
own State these views are supported by the great 
names of Taylor and Henderson in State vs. Ar¬ 
rington, 7 N. C., 573. * * * This is the view taken 
by nearly all the courts in the Union. A verdict 
which must be “interpreted,” one which requires a 
course of reasoning to demonstrate its meaning 
ought not to be accepted. Verdicts should be able 
to speak for themselves. 

In State vs. McCormick, 84 Me., 566-572, the defend¬ 
ant was tried on an indictment for rape. The jury was 
allowed to separate after agreeing upon a verdict and be¬ 
fore it was returned into court, which was done without 
the knowledge or consent of the defendant; the verdict 
was on a piece of paper with nothing upon it but the word 
“guilty.” It did not state the name of the defendant, nor 
was it authenticated by the signature of the foreman. The 
court said that the verdict could not be accepted, and in 
reversing used the following language: 


► 


There is one other ground on which the court is 
urged not to grant a new trial, and that is that the 
errors were in matters of form merely. When a 
man’s liberty for life or for a term of years even 
is involved in a trial it is his right to insist that all 
the proceedings shall be strictly according to law. 
If one of the safeguards which the law throws 
around a man’s liberty may be disregarded to-day 
another may be to-morrow and another the next 
day, and so on until they are all swept away. The 
proper place to stop is at the beginning. 


In People vs. Sepulveda, 50 Calif., 342, the jury re¬ 
turned the following verdict: “Verdict: We the jury find 
the dcfcndanccs guilty as charged in the inditscmcnt." 
Defendants were indicted for the crime of grand larceny. 
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and the case was reversed on the ground “that there were 
two defendants on trial, and a verdict finding the de¬ 
fendant guilty without specifying which of the two de¬ 
fendants, was void for uncertainty.“ 

In Day vs. Illinois, 70 Ill., 380, the conviction was re¬ 
versed when the jury returned a verdict finding the de¬ 
fendant guilty on ten counts on which the court rendered 
consecutive judgments. It was impossible to know from 
the verdict on which counts the jury found the defend¬ 
ant guilty and on which he was acquitted. 

In Louisiana vs. Foster and Davis, 30 La., An., 857, 
where a jury in a murder case found the defendants both 
“guilty of capital punishment," the court reversed and 
said. “In such matters we must not depend upon uncer¬ 
tain conjectures, and we are bound to reverse the judg¬ 
ment." 

State vs. Nichols, 12 Richardson, 072. 

People vs. Piper, 50 Mich., 390. 

Proper instructions should be given to the jury. No¬ 
ble vs. Epperly, 0 Ind., 408. 

Reed vs. Thayer, 9 Ind., 157. 

Jones vs. Julian, 12 Ind., 274. 

Crocker vs. Hoffman, 48 Ind., 207. 

Hyatt vs. Clements, 05 Ind., 12. 

Clayton vs. State, 100 Ind., 201. 

Hughes vs. State, 12 Ala., 458. 

Mitchell vs. Commonwealth, 75 Va., 857. 

Davidson vs. State, 63 Ala., 434. 

Ross vs. Austcill, 2 Calif., 193. 

The verdict of the jury is not in conformity with the 
issue submitted, nor does it appear there was any attempt 
to correct it. In regard to this it was competent for the 
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court to send the jury out again under its advice. 
There is a wide variance between the complainant, the 
finding of the jury, and the written contract of partner¬ 
ship. The court then granted a new trial. 

In State vs. Rover, 10 Nev., 393, a case where a jury 
brought in a verdict of guilty in a murder case but failed 
to announce the degree, the court said: 

In our opinion the court is not authorized in 
any case to refer to the indictment in order to de¬ 
termine the degree of murder of which the jury 
find the accused guilty, but on the contrary the true 
intent or purpose of the act is to impose upon the 
jury the duty of designating by their verdict dis- 
tictly and unequivocally the degree of the crime 
and not leave it to be inferred or conjectured 
therefrom. It therefore follows that the verdict 
of the district court should be reversed. 

In State vs. Coon, 18 Minn., 523, we note: 

A verdict, however, should be certain, positive, 
and free from ambiguity; any obscurity which 
makes it at all doubtful will be fatal to it. 

1st Archbold Cr. Pr. & PL, ? Ed., page 000, 
note A. 


1'he jury should in this case have been instructed upon 
the law of the crime and directed to specify the value if 
they did not find the defendant guilty of the offense 
charged in the indictment. 

State vs. Eno, 8 Minn., 190. 

Locke vs. State. 32 N. PL, 100. 

There must, therefore, be a new trial in this case. 
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Mr. Bishop states the law on this point as follows: 


As already intimated (referring to section 841, 
which see), there ought never to be a defect in the 
verdict. It is in the power equally of the prisoner 
and the prosecuting attorney to have it kept right, 
and suppose the prisoner chooses not to interfere 
and suffers a defective verdict to be entered, as his 
interest will always prompt him to do, in prefer¬ 
ence to a verdict of guilty in due form, he by thus 
failing to interpose waives his objection to being 
put a second time in jeopardy for the same of¬ 
fense. In all such cases, therefore, the verdict is 
simply set aside as a nullity and a new trial or¬ 
dered. The court cannot, instead of this, make 
the verdict or judgment what it thinks it ought to 
be. 

1st Bishop Cr. Pro., 842, and cases cited. 

1 his is not a case of doubt, but of entire uncer¬ 
tainty as to what the defendant has been guilty of. 

The verdict, therefore, is simply void and a 
new trial must be had. 

In Shaw vs. State, 2 Tex., Ct. App., 48?', the jury re¬ 
turned a verdict as follows: ‘AYe, the jury, find the de¬ 
fendant guilty and asses the punishment at 2 years.” 

Held, that the verdict is not such a finding as is required 
bv law, and because the court attempted to correct it a 
new trial should be granted. 

In \\ ilson vs. State, 48 Ind., the jury neglected to dis¬ 
qualify the defendant, and the court held it error. 

Underwood vs. State, 2 Ala., ?4f>. 

Sergeant vs. State, 1 1 Ohio, 472. 

It is held by the authorities that the prejudice must ap- i 

pear. Decennial Digest, 11(54, under the heading Crimi¬ 
nal Law. 1 
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Allen vs. State, 20 Ark., 333. 

It is impossible for counsel to speculate what effect the 
action of the Clerk had upon the jury, when we consider 
that the jury went out and returned a verdict of guilty 
under the first count, notwithstanding that defendant’s 
counsel asked differently. 


V. 

Bill of Exceptions. 

As stated at the outset, the justice who presided in this 
case died before the bill of exceptions could be signed, 
and under section 053 of the revised statutes the suc¬ 
cessor in office believed that he had the authority to sign 
the bill of exceptions, after having read the record of the 
stenographic notes. While it is not the intention of 
counsel for appellant here to insist upon the point raised 
in the assignment of errors, that the judge had no au¬ 
thority and was without warrant of law, yet it is hoped 
that this court will see fit to give an expression on the 
question. 

In Maloney vs. Adsit, 175 U. S., 281, which decision 
called forth the amendment to section 953, the Supreme 
Court said: 

Allowing and signing a bill of exceptions is a 
judicial act which can only be performed by the 
judge who sat at the trial; and section 953 of the 
revised statutes is intended to provide and does 
provide that no bill of exceptions can be deemed 
sufficiently authenticated unless signed by the 
judge who sat at the trial or by the presiding judge 
if more than one sat. 
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Continuing the opinion, Mr. Justice Shiras said : 


rite rationale of these cases evidently was that 
the court of errors could not consider a bill of ex¬ 
ceptions that had not been signed by the judge 
who tried the case, and that such failure or omis¬ 
sion could not be supplied by agreement of the 
parties, but that the only remedy was to be found 
in a motion for a new trial. Section 05.*5 as 
amended, which gives the authority to the judge 
to sign a bill of exceptions, would undoubtedly ap¬ 
ply to a judge in the Federal jurisdiction. Since 
the enactment of the Code of Laws for the Dis¬ 
trict of Columbia in 1002 the question arises 
whether or not the Code superseded section 053 
as amended and whether it was the intention of 
the framers of the Code to restrict and limit the 
signing of bills of exceptions to the presiding 
judge. Section 953 is as follows: 

It provides:— 

Sec. 053. That a bill of exceptions allowed 
in any cause shall be deemed sufficiently au¬ 
thenticated if signed by the judge of the 
Court in which the cause was tried, or by the 
presiding judge thereof if more than one 
judge sat at the trial of the cause, without 
any seal of the court or the judge annexed 
thereto. And in case the judge before whom 
the cause has heretofore been or may here¬ 
after be tried, is, by reason of death, sickness, 
or other disability, unable to bear and pass 
upon the motion for a new trial and allow 
and sign said bill of exceptions then the judge 
who succeeds such trial judge or any other 
judge of the court in which the cause was 
tried, holding such court thereafter, if the 
evidence in such cause has been or is taken 
in stenographic notes, or if the said judge is 
satisfied by any other means that he can pass 
upon such motion and allow a true bill of 
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exceptions, shall pass upon said motion and 
allow and sign such bill of exceptions; and 
his ruling upon such motion and allowance 
and signing of such bill of exceptions shall 
be as valid as if such ruling and allowance 
and signing of such bill of exceptions had 
been made by the judge before whom such 
cause was tried; but in case said judge is sat¬ 
isfied that owing to the fact that he did not 
preside at the trial, or for any other cause 
that he cannot fairly pass upon said motion 
and allow and sign said bill of exceptions then, 
he may in his discretion grant a new trial to 
the party moving therefor." 

The code of D. C. Provides :— 

SEC. 73. BILL OF EXCEPTIONS.—If. upon a 
trial of a cause before a jury, an exception be taken, it 
may be reduced to writing at the time, or it may be en¬ 
tered on the minutes of the justice and afterwards set¬ 
tled in such (a) manner as may be provided by the rules 
of the court and stated in a bill of exceptions, with so 
much of the substance of the evidence as may be material 
to the questions to be raised, and such bill of exceptions 
need not be sealed, and shall be considered a part of the 
record in case of an appeal from the final judgment ren¬ 
dered in the case. 

SEC. 3. THE CRIMINAL COURT.—The trial of 
crimes and misdemeanors committed in the District of 

Columbia shall be in the supreme court of the District 

* 

of Columbia holding a special term as a criminal court, 
except such misdemeanors as are within the jurisdiction 
of the police court, as to which said court shall have con¬ 
current jurisdiction with said police court. In all trials 
in said special term exceptions may be taken by the ac¬ 
cused to the rulings of the presiding justice and presented 
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in bills of exceptions in tlie same manner as in the trial 
of civil cases. 


SEC. 83. THE CRIMINAL COURT.—The trial of 
crimes and misdemeanors committed in the District of 
Columbia shall be in the supreme court of the District of 
Columbia holding a special term as a criminal court, ex¬ 
cept such misdemeanors as are within the jurisdiction of 
the police court, as to which said court shall have concur¬ 
rent jurisdiction with said police court. In all trials in 
said special term exceptions may be taken by the accused 
to the ruling of the presiding justice and presented in bills 
of exceptions in the same manner as in the trial of civil 
cases (subject to provisions herein elsewhere contained). 


SEC. 227 . APPEALS FROM POLICE COURT.— 
If. upon the trial of any cause in the police court, an ex¬ 
ception be taken by or on behalf of the United States, the 
District of Columbia, or any defendant to any ruling or 
instruction of the court upon matter of law, the same 
shall be reduced to writing and stated in a bill of excep¬ 
tions, with so much of the evidence as may be material to 
the quetsion or questions raised, which said bill of excep¬ 
tions shall be settled and signed by the judge within such 
time as may be made by the court Q f appeals of the Dis¬ 
trict of Columbia for the transaction of business to be 
brought before it under this section, and for the time and 
method of the entry of appeals and for giving notice to 
writs of error thereto from the police court of the Dis¬ 
trict of Columbia; and if, upon presentation to any jus¬ 
tice of the court of appeals of the District of Columbia of 
a petition which, in the case of a defendant, shall be veri¬ 
fied. setting forth the matter or matters so excepted to, 
such justice shall be of opinion that the same ought to be 
reviewed, he may allow a writ of error in the cause. 



which shall issue out of the said court of appeals, ad¬ 
dressed to the judge of the police court, who shall forth¬ 
with send up the information filed in the case and a tran¬ 
script of the record therein, certified under the seal of 
said court, to said court of appeals for review and such 
action as the law may require, which record shall he filed 
in said court of appeals within such time as may he pre¬ 
scribed by the court of appeals, as hereinbefore provided. 
Any party desiring the benefit of the provisions of this 
section shall give notice in open court or his or its in¬ 
tention to apply for a writ of error upon such exceptions 
and thereupon proceedings therein shall be stayed for ten 
days: Provided, That the defendant seeking an appeal 
shall then and there enter into recognizance, with suffi¬ 
cient surety to he approved by the judge of the police 
court, conditioned that in the event of a denial of his ap¬ 
plication for a writ of error he will, within five days next 
after the expiration of said ten days appear in said po¬ 
lice court and abide by and perform its judgment, and 
that in the event of the granting of such writ of error 
he will appear in said court of appeals of the District of 
Columbia and prosecute the writ of error and abide bv 
and perform its judgment in the premises. Upon failure 
of any defendant to enter into the recognizance provided 
for in this section the sentence of the police court shall 
stand and be executed: otherwise execution shall be 
stayed pending proceedings upon his application for a 
writ of error and until final disposition thereof bv the 
said court of appeals. 

SEC. 4:21. EXCEPTIONS.—Upon the trial of issues 
of fact in an action at law exceptions may be taken to the 
rulings of the referee upon the admissibility of evidence 

or upon questions of law arising during the hearing; and 
a refusal to make a finding upon a question of fact, upon 




sufficient evidence in law to sustain it, or making a finding 
of fact without sufficient evidence in law to sustain it, 
shall he deemed such a ruling upon a question of law. 

SEC. 424. RECORD.—The exceptions taken as 
aforesaid shall constitute a part of the record upon which 
an appeal from the judgment shall he heard. It shall not 
he necessary, however, to take exceptions to the conclu¬ 
sions of law appearing upon the face of the referee's 
award: but any error therein shall he considered on ap¬ 
peal as if presented in a formal bill of exceptions. 

In Maloney vs. Adsit, supra, the Supreme Court of the 
United States said: 

\\ e are referred to no decision of this court on 
the precise question whether counsel can stipulate 
the correctness of the bill of exceptions, but we 
think that on principle this cannot be done and we 
regard the cases just cited as sound statements of 
the law. 

Maloney vs. Adsit was followed through a long line of 
cases in the Federal Reporter, and in view of those sec¬ 
tions of our Code, particular attention being called to 
them, it is respectfully asked that this Court determine 
the question of whether the defendant’s rights were in¬ 
jured by having a judge who did not preside at the trial 
sign and settle his bill of exceptions. 

Conclusion. 

It is most respectfully submitted that the appellant 
herein has not had a fair and impartial trial as guaranteed 
him by the Constitution of the United States; that im¬ 
proper evidence was admitted against him; that the action 
of the trial court in refusing to instruct the jury, when 
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i they returned into the court room and after the clerk had 

violated his duty, is manifest error; that all the errors 
presented here show his rights were injured. 

In view of these circumstances, and in view of the fact 
that each and every one of the exceptions taken by the de¬ 
fendant is well taken and each one is a meritorious one, 
and in consideration of the whole case, a new trial should 
r be granted. 

I 

Very respectfully submitted, 

James A. O’Shea, 

Attorney for Appellant. 
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HUGH \V. RONEY, Appellant. 

VS. 

UNITED STATES. 

BRIEF IN BEHALF OF UNITED STATES. 

Statement of Facts. 

The appellant was convicted upon an indictment charg¬ 
ing him with having carnally known Marian Ah Hagan, a 
girl twelve years of age, and sentenced to serve a term of 
twelve years in the penitentiary. 

The evidence tended to prove that appellant, a matured 




man, lived upon a house-boat; that August 27, Ibid, the 
Hagan girl and one Hazel Knauss, who was thirteen years 
of age, were on their way to get apples, and the appellant, 
seeing them on the shore, recognized the Hagan girl, whom 
he had met once before, called to the girls and asked them 
to come aboard his boat; that after going upon the boat the 
older girl, at the request of appellant, cooked some food, and 
the appellant- took the Hagan girl upon his lap and kissed 
her repeatedly; that she got oil his knee and the appellant 
“kept on asking her "; that the Hagan girl refused, where¬ 
upon “he kept on asking Ilazel"; that then lie asked tliu 
Hagan girl again; that the girl Ilazel said to the Hagan 
child, “Go ahead, 1 will after you"; that thereupon the 
Hagan girl lay down upon a couch and appellant told Ilazel 
to lock the door; that there were newspapers over the win¬ 
dows: that appellant told the girl not t<> make any noise 
because the men on the shore might hear, and appellant 
would then get locked up: that appellant then got on top of 
M arian Hagan; that appellant's trousers were down below 
his knees : that appellant took down her clothes and “stuck 
something, his private parts, into her between her legs": 
that it hurt her and she hollered and appellant put his hand 
over her mouth: that he also bit her on the neck; that when 
appellant got up from her. her underclothing had blood on 
them: that after this occurred, appellant told the girls not 
“to tell anybody because they would not like to see him go 
to hell; that appellant gave the Hagan girl $1.1.I; that the 
Hagan girl did not go home, fearing that her mother would 
whip her. and slept all night on the porch of a vacant 
house, and sought out Hazel the next morning, and the next 
night went to her grandmother’s and the following morn¬ 
ing went home; that her neck had red marks on it, “the 
dents of his teeth.” 

At page 24 of the record the mother of the Hagan girl 
testified as follows: 
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Q,. Mrs. Hagan, when your daughter came home, 
as you have testified, crying, did you notice her neck v 
“A. Yes, sir. 

Q. M hat was the condition of her neck? 

A. \\ ell, she had several bites on her neck, and it 
► was swollen. 

“Q. What was that? 

A. She had several tooth bites on her neck, and 
it was swollen, and her cheek. 

“Q. Did you examine her private parts? 

“A. Yes, sir. 

‘ Q. \\ ill you state what your examination dis- 
* closed? 

“A. Well, she was verv much swollen. 

“Q. Where? 

A. In her private parts, and all smeared with 
blood, and her clothes. 

“Q. On the garments, you mean? 

“A. Yes, sir.’’ 


ARGUMENT. 

1 he appellant s first assignment of errors relates to ques¬ 
tions he asserts were leading. 

A careful reading of the questions complained of shows 
that they were not leading, although it is well settled that 
in cases where children are examined leading questions to 
some extent are allowed. The questions about which aim- 
plaint is made were as follows: 

’Q. M hat do you mean by sticking it into you? I 
bate to ask you, but 1 want vou to tell us 

“A. In my private parts. 

“Q. Did it hurt? 

“A. Yes, sir. 

“Q. Did you say or do anything? 

“A. es, sir, I hollered and he put his hand over 
m\ mouth and said. Do not holler, because those men 
will hear you.’ 

“Q. Did he do anything else besides that? 

“A. He bit me on my neck.” 




I 

The principal complaint is with reference to the question: 
“W'liat do yon mean hy sticking it into yon?" The question 
was a natural and necessary one and in nowise suggested any 
answer to the witness. 


Second Assignment. 

This assignment of error relates to the (mvernment prov¬ 
ing by the girl the reason she did not go home immediately 
alter the commission of the crime. 

It was proper for the prosecution to have the .jury told that 
the girl had remained away from home because she was 
afraid her mother would whip her. and to have her account 
for her whereabouts from the time she left the boat until she 
finallv. notwithstanding her fears, went home. 

In 1 Vy/.voa f>‘. Tin $tut <. K>< I nd.. at pages d 'T1 and d'2d. the 
court savs: 

“It was not error to permit the injured party to 
state the reason why she did not complain of her in¬ 
juries to her mother. * * * Whether the reason 
was a good one. or otherwise, was a question tor the 
jury." 

Complaint. 

The appellant next asserts that the mother of the com¬ 
plaining witness should not have been allowed to state that 
the girl had complained to her and to describe her physical 
appearance when she returned home. I lie appellant con¬ 
tends that the testimony was too remote, because two nights 
and one day had elapsed between the commission of the 
offense and the time the complaint was made. 

Delay in making complaint allects the weight ol the testi- 
ninny, hut not its admissibility. 

In Trimble r.s. TerrHonj , 71 Pacific, at page the court 
said: 
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“Hut mere lapse of time between the perpetration 
of the act and the complaint is not the test of it- ad¬ 
missibility, as said by Church, C. J.. in a New York 
oa-e: ‘Any considerable delay on the part of the pros¬ 
ecutrix to make complaint of the outrage is a circum¬ 
stance of more or less weight, depending on surround- 
ing circumstances. 1 here may he many reasons why 
a failure to .make immediate or instant outcry should 
not. discredit a witness. A want of suitable oppor¬ 
tunity, or fear, may sometimes excuse or justify delay. 
There can he no uniyersal law on the subject.' " 


hi the piescnt ease, it will he noted, the mother, m testi¬ 
fying that the girl made complaint to her. was not permitted 
to say anything that was stated by her daughter. 

In the case of State v$. Saddath . 52 8. 0 .. at page 4SS. tl 
court says: 


ie 


< i 


"By his grounds of appeal, he presents the follow¬ 
ing questions for our consideration: First. That it 
was not competent for a witness for the State (wh.. 
was the mother of the outraged young woman) to tes- 
tii\ as to what the yictiin said to her mother when 
-lie first saw her after her ruin, there being an inteiwal 
i ^ 's from such time to the time the 

rape occurred. The Circuit Judge confined the .so¬ 
licitor to bringing out of the witness the fact that the 
yictim wept on sight of her mother, and told her 
mother what occurred, hut would not allow what wa> 
said to he testified to. * * * While the rule i>. 

that too much time must not elapse between the oeeur- 
rem-e and the statement, yet this court will not allow 
that the time which elapsed in this instance was too 
much." 


In Pm})/, v*. Bmwr, 115 Mich., at page <>t>5, the court 


"1. Tt is contended that the court was also in error 
in permitting the mother of the girl to state that her 
daughter, upon her arriyal home, some days after the 
assault, told her what had occurred. This is all that 
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the record shows as to statements made by the daugh¬ 
ter. The ease is governed bv People rs. Gage, 02 
Mich., 271.” 

To the same effect are: 

Peoplt rs. (ia<p , <>2 Mich., 271. 

State rs. Xihs, 47 Yt.. S2. 

Staf< rs. Peterson, 110 Iowa. 027. 

( amaiomceaJth rs. ('learif, 1 <2 Mass., lo>. 

In State rs. Pins. 27 Mont., at pages 201 and 202. the 
•ourt said: 

•'It is next urged that the district court erred in per¬ 
mitting the prosecutrix to testify that on W ednesday 
after the Friday on which the alleged crime was com¬ 
mitted she told her teacher. Miss Sutton, the fact that 
she had been raped, and repeated this to all of the 
teachers on the Monday following: the contention 
being that a considerable time had elapsed, with good 
opportunity for her to have told of the occurrence; 
and that her statement was not voluntary, in that it 
was elicited by her teacher by repeated questioning. 

“Considering the last phase of this question first, 
was the statement of the prosecutrix to her teacher in 
fact voluntary? The testimony tends to show that 
the alleged crime was committed on Friday: that on 
Monday she went to school, was nervous and cried, 
and. when asked by her teacher the cause of her 
trouble, evaded the question: that on Tuesday much 
the same thing occurred, and she was excused from 
reciting in her classes. On W ednesday, when her 
teacher found her crying, and urged her to toll the 
cause of her trouble, she did so. Cnder the circum¬ 
stances we cannot say that the statement was involun¬ 
tarily made, and the objection on that ground is not 
tenable. 

“By this, however, we are not to be understood as 
saying that the testimony would not have* been admis¬ 
sible in dess the statement was voluntarily made. This 
was not in the nature of a confession or admission as 
those terms are generally used and understood if) the 
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decided cases or text-books, and the rule governing 
there has no application here. 

“The evidence was properly admitted, and the 
question as to whether the statement was made under 
coercion, or otherwise than voluntarily, was one which 
allects the weight, rather than the admissibility, of 
the evidence, and was a matter properly for the jury'' 
consideration. Under the information in this case, 
which charged that the prosecutrix was under the age 
of consent, viz., under the age of 1<*> years, it will 
readily be observed that the rule, which ha- often 
been promulgated, with reference to cases of rapt* 
where force and resistance thereto were the gist of the 
offense, and which required the injured party to make 
immediate outcry or report of the occurrence at the 
first opportunity, or stand discredited as to her te-ii- 
inoii) given at the trial if she failed to do so. ha- no 
application here. But. the prosecutrix having made 
the statement of her injury and of its accomplish¬ 
ment. by force, then the rule which requires that, if 
such statement be made at all. it must he made imme¬ 
diately after the occurrence in order to render the tes¬ 
timony that it was made admissible, became ap¬ 
plicable. 

"Was the testimony then properly admitted: in 
other words, is there any lixed and definite time 
within which such declarations must he made in order 
for the evidence of their having been made to be 
admissible, and what, if any. explanation has the 
prosecutrix to make for not having spoken sooner? 
In the first place, she testified that she was naturally 
reluctant to tell any one; that she would not tell her 
stepmother, for they were not on good terms, did 
not get along well together, and frequently laid 
trouble: that she disliked her stepmother verv much, 
and. further, that her stepmother knew of the im¬ 
proper relations existing between her and defendant, 
she having once caught them in the act. She fur¬ 
ther says she was afraid to tell her father, for fear lie 
would not believe her. and would think she had con¬ 
sented. With this explanation before the court, can 
it be said that the testimony should not have been 
admitted?” 
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In cases of carnal knowledge, the offense is committed 
against the child and not with her. She is conclusively pre¬ 
sumed by the law to he too immature to appreciate the true 
nature of the act, and. hence, the same rule with reference to 
complaints should not be enforced as strictly as in cases of 
rape, where the act is accomplished hv force against a woman 4 

who can appreciate the great wrong done her. 

This child in this case yielded finally to the appellant's 
repeated solicitations, but. when she felt the pain and the 
bites of appellant on her neck and cheek and then saw the 
blood on her undergarments, she became alarmed and was 

y 

even afraid to go home. 

Under the circumstances of the case and the authorities 
cited, the trial court did not err in admitting the statement 
of the mother that the child had made a complaint. 

Condition of Complaining Witness. « 

Appellant also contends that the evidence of the mother 
as to the physical condition of her daughter when she came 
home was inadmissible. 

The evidence was competent as corroborating the testi¬ 
mony of the girl. 

The girl testified that the appellant bit her on the neck 
and cheek. If the Government had not shown by the wit¬ 
nesses who later saw’ her that she did have marks on her neck 
and cheek, it would have been a strong circumstance tending 
to show that the girl was not telling the truth. The same 
would have been true respecting the swelling of the private 
parts of the child and also as to the discoloration of her t 

undergarments. 

In the case of State vs. McLaughlin, 44 Iowa, at page 84. 
the court savs: 

“II. Evidence w’as introduced showing that bruises 
were found upon the person of the prosecuting wit¬ 
ness from two and one-half to three weeks after the 4 





time tlie offense is alleged to have been committed. 
It is objected that this testimony should not have 
been allowed to go to the jury. The fact that bruises 
were not seen until so long after the alleged injury 
was sustained, would, very properly, weaken the force 
of the fact that bruises existed, but could not render 
evidence of their existence incompetent. The testi¬ 
mony was properly submitted to the jury, in connec¬ 
tion with other proof in the case, and was entitled to 
such consideration as to the jury seemed proper, in 
view of the entire testimony produced.” 

And in State rs. Sudd nth, supra, at page 400. the court 
lid: 

“Fourth. This exception questions the competency 
of a lady of some years, who was present with one or 
two other females, when Dr. Morrow examined the 
person of the prosecutrix on the third day after she 
had been assaulted, when she testified that the thighs 
of the poor girl were bruised, or rather when she tes¬ 
tified to a condition of the same which indicated 
bruises. Tt is quite true that this witness was not 
examined as an expert, but nevertheless she was per¬ 
fectly competent to prove as a fact what discolora¬ 
tion. if any. was upon the lower limbs of the prose¬ 
cutrix. She could not and did not. attempt to tell 
what had caused those bruises. We sec no reason, 
in law. that would render such testimony incompe¬ 
tent.” 

To the same effect are: 

Turner vs. The State . 50 Texas Crim. R., 13. 

P>«mwn rs. State, 01 N. W., 112. 

People vs. Bene, 130 Cal., 159. 

State rs. King, 117 Iowa, 4S4. 

Strang rs. People , 24 Mich.. 1. 

State vs. Montgomery, 70 Iowa, 737. 

Poison rs. State. 137 fnd.. 510. 



m 


The assignment of error which relates to alleged hearsay 
evidence is hardly worthy of consideration. 

The evidence complained of was given by the child's 
father, who merely testified as to what he observed of the 
child’s condition when he saw her. 11 is testimony in chief 
was that her neck was “all bit up in four or live places, her 
clothe-s were all torn, and her face all red and swollen up." 

On cross-examination, the witness was asked if he “did not 
think enough ot her condition to take her any place, etc., 
and the witness said “no." 

And on redirect he was asked by the trial court if he knew 
anything of her condition as it was discovered afterwards, to 
which the witness answered. “No. sir, not until my wife told 
me.’’ 

The fact that the witness did not repeat what the wife had 
told him shows that he gave no hearsay evidence. The an¬ 
swer tends to -how that lie did not have full knowledge of 
her condition, and explains why he did not then take her 
to a doctor. 


II. 

Argument Alleged to Have Been Improper. 

Complaint D first made because counsel for the Govern- 
rnent stated to the jury: 

“ * * * and. gentlemen, before you can find 
there was no penetration, you must account, and 
counsel on the other side must account, for the blood 
upon that child s clothing, and for her private parts 
being red and swollen as testified to by the defend¬ 
ant’s own witness. Dr. King.” 

The objection to the remarks of the Government's attor¬ 
ney is best answered in the language of the late Chief Justice 
Clabaugh. who stated, in overruling appellant's motion to 
discharge the jury: 


4 




7 
• i 


11 


V 


* 


A 


r 




‘The Court : r i ,ie remark, as I understand it, is 
not improper, and your motion is overruled. 1 
assume that the prosecuting attorney is not talking 
about any change of the burden under the law which 
compels the Government to prove everything that 
makes up this crime beyond a reasonable doubt. r l hat 
does not change the law, and I do not under.-tand 
it is so suggested. As \ understand it, what he has 
done is merely to say that if you want to dispute the 
evidence of penetration as he has urged it. or it has 
been testified to, then it would be incumbent upon 
vou, in order to understand that evidence in any 
other way, to show how the blood got there. That is 
all I understand bv that. Of course, it does not 
change the burden, and the Government must prove 
the crime beyond a reasonable doubt.” 

The appellant further complains of the following remark 
of the Government's counsel: 

“And I want to call your attention to another thing 
and that is this: that if the male organ of this de¬ 
fendant penetrated within the lips of this little girl's 
private parts, then this defendant at the bar is guilty 
as indicted.” 

In overruling the objection to the remark, the court said: 

“The court decided the last time, and intimated to 
vou vesterdav, Mr. O'Shea, that it would again decide 
it, that if the organ of the male penetrated to the 
extent of parting and entering, that that was what 
the law meant when it said ‘penetration/ T so ad¬ 
vised you yesterday and 1 so advise the jure now." 

That the argument was correct, and the foregoing is an 
accurate statement of the law, is shown by the great weight 
of authority. 

In the case of Morris vs. The State, 54 Ga., 440, the court 
was asked to charge the jury as follows: 

“That before the defendant could be convicted of 
the crime of rape, they ought to be satisfied from the 
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evidence that the vagina was entered; tliat the mere 
entering the vulva would not he sufficient penetration 
it tin* \a^ina was intact and not penetrated in the 
least. The court refused thus to charge. Imt in- 
structed the jury that slight penetration wa^ sufficient 
to complete- the crime.” 

In aflirminy the case. McCay said, at paye 441 : 

’Whatever may have heen the ancient rule upon 
llhs subject, based iijxmi untrue philosophical notions 
as t () certain necc.vities of true sexual intercourse, that 
rule has entirely yiven way to what is now known to 
l>e the trutlp that very slight penetration is necessarv 
even tor the beyettiny ol a child. 

In the ea<e of Koine)/ rs. State, 70 S. \\’.. SI 7 (Texas Cr. 

App.). the court says, at paye S20: 

Appellant raises another (question m connection 
with the charye of the court; that is. he asked the 
court to yive a charge on the subject of penetration, 
wliieh the court refused, and he. reserved an excep¬ 
tion. 1 lie contention is that, it the evidence showed 
any penetration, it was merely an entry of the labia 
or lips of the female oryan: that there was no rupture 
of the hymen or laceration of the vayina. W e under¬ 
stand the testimony to be as contended for here. At 
the same time, the evidence conclusivelv showed that 
the lips of the female oryan were penetrated, and that 
the parts were very much bruised, and. while there 
wa- no laceration, there wa- considerable swelliny and 
difficulty in urinatiny. In other word', there'is no 
question as to the penetration to this extent and the 
court - oh a rye embodied this view. The authorities 
support the instruction on this subject as yiven bv 
the court.” 

To the same effect are: 

People rs. Hirers, 147 Mich., 643. 

People rs. Courier, 7h Mich., 366. 

Boner rs. State, 25 AVis., 413. 
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Further complaint is made as to the argument of the 
(iovernnient attorney, hut from a reading of the record it 
will he seen that the argument was proper and was rendered 
necessary by the argument of counsel for the appellant, who 
had commented upon the failure of the wife to tell the hus¬ 
band the true condition of the child in the first instance. 


III. 


Refusal to Grant Prayers. 

The only prayer referred to in the brief of appellant is the 
prayer on reasonable doubt. The court charged the jury 
fully and accurately as to the presumption of innocence and 
as to the doctrine of reasonable doubt. Therefore, there was 
no error committed in refusing the prayer a-ked by appel¬ 
lant. which, if the court had granted, would have amounted 
to an invitation to the jury to disagree. 

Reception of Verdict. 

The next assignment relates to the rendition of the verdict. 

The court instructed the jury that they could render either 
one of three verdicts, viz., “not guilty." or “guilty as in¬ 
dicted." or “not guilty as indicted, but guilty of attempt to 
have carnal knowledge." 

Tn view of this instruction, when the jury stated that they 
found the defendant “guilty.’’ it is beyond question that 
they meant guilty of the highest grade of offense, because 
they were instructed that if they found the defendant guilty 
of the attempt, their verdict diould first find the defendant 
“not guilty as indicted." and then add. “hut guilty of at¬ 
tempt to have carnal knowledge." The jury must he pre¬ 
sumed to have had ordinarv intelligence, and if their verdict 


had not been “guilty as indicted." the jury would have so 
stated when the clerk added, in repeating the verdict to them. 
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“Guilty as indicted. But, when counsel objected to the 
reception ot the verdict, the trial justice, in order to remove 
all doubt, sent the jury back to the jury room, and they 
returned and again rendered their verdict. 

Counsel further complains that the jury was not polled. 
It is not the practice to poll juries, unless counsel expressly 
requests that such action be taken. Counsel in the present 
case made no such request. 




Bill of Exceptions. 

The last assignment of error relates to the signing of the 
hill of exceptions by Mr. Chief Justice Covington, the suc¬ 
cessor of the late Chief Justice Clabaugh (Bee., p. :».Y). 

Appellant in his brief says he does not insist upon the 
point, but yet he hopes the question will be passed on. 
When counsel for appellant does not insist upon a point it 
is at least an indication that there probably is no merit to it. 
Even if he did insist upon the point, we think section Odd 
of the Revised Statutes, as amended bv the act of June d. 
1000 (31 Stat.. p. 270). clearly authorized the action of Mr. 
Chief Justice Covington in signing the present hill of excep¬ 
tions. 

We respectfully submit that the judgment should be 
affirmed. 

JOHN E. LASKEY, 

U. S. Attorney, I). (\; 

8. McCOMAS II AW KEN. 

Ass’t U. S. Attorney . I). C. 


( 28834 ) 


A 





